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PAST PERFORMANCE AND FuTurE ASSURANCE 


fi IE difficulties that have beset the business world during the 

past three years are but repetitions of many successive tests 
that have confronted the tna Life Insurance Company 
and its affliated companies. During more than eighty years of 
economic ups and downs, Aitna has kept faith with its policy- 
holders. Today, this organization offers insurance and bonding 
protection meeting practically every need, backed by unquestioned 


financial dependability 


THE ATNA LIFE INSURANCE COMPANY 


and affiliated companies 
THE ATNA CASUALTY AND SURETY COMPANY — THE AUTOMOBILE INSURANCE COMPANY 
THE STANDARD FIRE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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By Authority of Law 


is a creature of law. It is only 


rizes it to be, can go only where 


A corporat 


what law 


law per! so, stay only so long as law says 
it may st: nd do only what law consents to 
So whi natural person requires a lawyer 


only in unusual circumstances, a corporation sel- 


dom can safely dispense with one. 

That is v [he Corporation Trust Company 
serves tions as corporate representative 
only t c tornevs 


THE CORPORATION TRUST: COMPANY, 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
iS EXCHANGE PLACE. JERSEY CITY 
OO We TENTH ST.WILMINGTON,DELe 


Albany, 180 State St Detroit, Dime Sav. Bank Bidg. 
Atlanta, Healey Bidg Dover, Del., 30 Dover Green 
Baltimore, 10 Light St Kansas City, 926 Grand Ave. 
(The Corporation Trust Incorporated) Los Angeles, Security Bidg. 
Boston, Atlantic Nat’! Bk. Bldg. Minneapolis, Security Bidg. 


(The Corporation Trust, Incorporated) Philadelphia, Fid.-Phil. Tr. Bidg. 


Pittsburgh, Oliver Bidg. 
Portland, Me., 281 St. John St. 
San Francisco, Mills Bldg. 
Seattle, Exchange Bidg. 

St. Louis, 415 Pine St. 


Buffalo, Ellicott Sq. Bldg. 
Camden, N. J., 328 Market St. 
Chicago, 208 S. La Salle St. 
Cincinnati, ¢ w Tower 
Cleveland, Tt Trust Bldg 
Dallas, Republic Bank Bidg 





Washington, 815 15th St., N. W. 





Serving thousands of 
tion Trust Company acts corporations in this one 
as corporate representa- capacity makes the cost 
tive for a company quali- of this expert represen 
fied in any state it works tation to each company 
only through the attor- only a few cents per day. 
ney, and in accord with When an attorney has 
attorney's methods. It the question to settle of 
not only informs of re- whether or not the na- 
ports to be filed and ture of a client’s busi- 


When The Corpora 


taxes or fees to be paid, ness is such as to re 
but cites (through the quire qualification The 
Corporation Tax Service, Corporation Trust Com- 
State & Local, which it pany will furnish him, 
furnishes as part of its without charge, prece- 
foreign corporation serv dents. digests of court 


ice) the law provisions and 
official regulations for each. 
It not only promptly make a sound decision. 
forwards all legal process When qualification is 
served upon the company to be effected The Cor- 
but closely observes any poration Trust Company 


decisions and other in- 
formation from which to 


special instructions, no will Gesntth Gn Gieien 
matter how detailed or ete th ~~ 
varied — sending, when ws © necessary forms, 


statement of costs, re 
quirements, etc. and 
when the papers are 
ready will file and re- 
cord for him and per- 
form all the necessary 
operations. 

The Corporation Trust 
Company has offices and 
representatives in every 
state and territory of the 
United States and every 
province of Canada for 
the above services. 


the attorney so instructs, 
one type of process to 
one address, other types 
to other addresses, or 
sending certain types to 
one address and a noti- 
fication of the same to 
another, telegraphing or 
telephoning the notice of 
certain types while using 
mail for others—all as 
each company’s attorney 
may elect for the best 
protection of his client's 
interests. 
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A Complete Reporting Service 


for the 


United States Courts 


With the development of Federal Jurisdiction and expansion of Fed- 
eral Activities, the decisions of these courts have become so impor- 
tant that they are regarded today as an essential part of the gen 
eral practitioner's library. 


U. S. Supreme Court Reporter 


Reporting currently the decisions of the Supreme Court of the United States. 
First in Semi-monthly Advance Sheets issued during the term, then in a single 
bound volume at the end of the year. 


Semi-Monthly Issues and Bound Volume, $6.00 a year 


ee & 


Federal Reporter, Second Series 


Reporting the current decisions of the ten U. S. Circuit Courts of Appeals, 
U. S. Court of Customs and Patent Appeals and Court of Appeals of the 
District of Columbia. 


Weekly Issues and Bound Volumes, $5.00 a Volume 


S&S & & 


Federal Supplement 


Reporting the current decisions of the District Courts of the United States 
and of the U. S. Court of Claims. 


Weekly Issues and Bound Volumes, $5.00 a Volume 


West Publishing Company 


St. Paul, Minn. 
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Change in Time of Radio Broadcasts 
IGHT ge in the time 


A S] hang 
4 Bar Association 


lvent of 


of the American 
radio broadcasts will be ne- 


Daylight Saving Time 


3 ng on that date, the programs, 

ive be oadcast from 6 to 6:30 P. M., 
tern Standard Time, will be broadcast on Sun- 
from 6 to 6:30 P. M. Eastern Daylight Saving 


e (5 to 5:30 Eastern Standard Time), 5 to 5:30 
tral Daylight Saving Time, 4 to 4:30 Central 
ndard Time, 3 to 3:30 Mountain Standard Time, 


2:30 Pacific Standard Time. Listeners to these 


rams are requested to make special! note of this 


. } 
in scne 


inge 


in order not to miss any of the 
aining numbers 


\ 


War 


Newton D. Baker, former Secretary of 
President of the American Judicature Society, 
ake his « ribution to the series on April 23, 
king on “The Lawyer Looks at His Respon- 
lities Phe oadcast on April 30 will consist 
a round table discussion on “How the Law Func- 
ns,” by Professor Karl N. Llewellyn of the 
lumbia University Law School, Professor Walter 
eeler Cook of the Institute of Law of Johns 


pkins University, and Jerome Frank of the Yale 
v School 
General George W 


Institute, 


Wickersham, President of 
will speak on May 7 

Attempt at Simpli- 
authoritative 


American 

“Re-Stating the Law An 
g 

ition.” He the 


tort in two tl 


outline most 


Jusand years to summarize and state 


isting legal principles 
On May Judge Learned Hand, of the United 
tates Circuit Court of Appeals, and Professor Felix 
rankfurter of the Harvard Law School, will dis- 
s the subje How Far Is a Judge Free in Ren 
ng a De ?” 


e 
255 


The final broadcast of the series will be made 
on May 21 by John W. Davis, former Ambassador 
to Great Britain, former Solicitor General of the 
United States, and former President of the Ameri 
can Bar Association. Following the addresses of 
Newton D. Baker, General Wickersham and John 
W. Davis, questions from radio listeners, on the 
general subject of the relation of the lawyer to the 
public, will be answered by John Kirkland Clark, 
Chairman of the Section of Legal Education and 
Admissions to the Bar of the American Bar Asso- 
ciation. This question and answer period has been 
a feature of most of the regular broadcasts, and has 
attracted nation-wide attention among laymen as 
well as lawyers. 

This series of radio addresses has stimulated 
widespread and continued interest among lawyers, 
students and laymen throughout the country, as 
shown by reports received containing enthusiastic 
commendation from listeners of all classes. 

The broadcasts were arranged with the coop- 
eration of the National Advisory Council on Radio 
in Education, and are broadcast over a nation-wide 
network of seventy stations of the Columbia sys- 
tem. The programs are being reprinted in pamphlet 
form by the University of Chicago Press, 5750 Ellis 
Avenue, Chicago. 


American Law Institute to Hold Eleventh Annual 
Meeting 

HE Institute hold its 

Eleventh Annual Meeting in the Ball Room of 

the Mayflower Hotel at Washington, D. C., on 

Thursday, Friday and Saturday, May 4, 5 and 6. 


American Law will 


The Council has submitted the Proposed Final 
Draft of Agency to this meeting, with the view of 
having it adopted as an Official Restatement of the 
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Law of Agency in case the members approve it. 
The Council has submitted also with a view to criti- 
cism and suggestion, the following Tentative 
Drafts: Property Tentative Draft No. 4, Torts 
Tentative Draft No. 10, Torts Tentative Draft No 
11 and Trusts Tentative Draft No. 4. 

Following is the official program 
meeting : 

All sessions will be held in the Ball Room of the May 
flower Hotel. Luncheon will be served each day at 1 p. m. in 
the Garden Room of the Mayflower 

Wednesday, May 3 

10:00 a. m Registration of members and guests in the 
Pan-American Room, Mayflower Hotel, until 10:00 p. m. 

1:30 p. m. Conference of Bar Association Cooperating 
Committees, North Room. Members and guests of the Insti- 
tute are welcome to attend this conference. 

9:30 p.m. Informal reception by the Council to the mem 
bers, guests, and ladies accompanying them, in the Ball Room 
of the Mayflower 


of the 


Thursday, May 4 


9:30 a. m. Registration and assembling of members and 
guests. 
10:00 a. m. 1. Address by the President, George W. Wicker 

sham. 

2. Informal remarks by the Chief Justice of the United 
States. 

3. Report of the Treasurer, George Welwood Murray 

1. Report of the Director, William Draper Lewis. (Op 
portunity will be given for questions from the floor.) 

5. Report of Herbert F. Goodrich, Adviser on Profes 
sional Relations. (Opportunity will be given for questions from 
the floor.) 


6. Report of the Committee on Membership, to be pre 
sented by the Chairman, George E. Alter 


7. New business 

11:30 a. m. Consideration of the Proposed Final Draft 
of Agency. 

1:00 p. m Adjournment for luncheor 

2:15 p. m. Continuation of the discussion of the Proposed 
Final Draft of Agency 

5:00 p. m. Adjournment for luncheon 


Friday, May 5 


10:00 a. m. Consideration of Property Tentative Draft 


Z 


1 Adjournment for luncheon 
2:15 p.m. Consideration of Trusts Tentative Draft No. 4 
5 Adjournment 

5:00 p. m. Reception and tea in the Chinese Room of the 
Mayflower to members, guests, and ladies accompanying them 

Saturday, May 6 

10:00 a. m. Consideration of Torts Tentative Draft No. 10 

1:00 p. m. Adjournment for luncheon 

2:15 p.m. Consideration of Torts Tentative Draft. No. 11 

5:00 p. m. Adjournment 

7:30 p. m. Dinner in the Ball Room of the Mayflower 
George W. Wickersham, President of the American Law In 
stitute, will preside. The speakers at the dinner will be an 
nounced later. 

Note: If the discussion of any draft is concluded before 
the time stated on the program, the next draft in order will 
be taken under consideration immediately 


First Session of Institute of World Affairs 

HE first session of the newly created Institute 

of World Affairs will be held at Mondsee, Aus 
tria, July 1-August 24, 1933. The Institute has been 
established to serve the cause of international good- 
will and understanding and is sponsored by an ad- 
visory committee, including such authorities as Ros- 
coe Pound, Leo S. Rowe, Albert Einstein, Robert 
Millikan, James T. Shotwell, James Brown Scott, 
Joseph Redlich, William B. Munro, Inago Nitobe, 
and Stephen P. Duggan. The entire program of the 
Institute has not yet been announced, but among 
the lectures and seminars definitely arranged for, 
we note five lectures by Roscoe Pound on “The Ideal 


in International Law,” a series of lectures 
Monroe, director of the International Instit 
Education, on “Educational and Cultural } 
ments in the Orient,” and a seminar on “The D 
opment of International Law with Respect t 
vention of War,” and five lectures on the Far 


Disarmament, Revision of Treaties, The | 
tional Economic Conference, and War Del 
Professor Quincy Wright of the University 
cago. Further particulars may be secured 
dressing the Executive Secretary of the Inst 
Mr. William H. Stephenson, 2 West 45th St 


New York City. 


Reports of Judicial Councils in California, Rhode 
Island and New Jersey 

UDICIAL Councils have been functionin 

number of States long enough to have man 
their recommendations adopted and to give a fait 
good idea of how these recommendations are \ 
ing out in actual practice. A very satisfa 
showing in this respect has been ma: li 
according to the last report of the J idicial Cou 
of that State. 





“When the Judicial Council was created 
vears ago,” says the report, “the congestion of ju 
cial business of the State was apt to be d ril 
as ‘shameful,’ ‘disgraceful,’ and ‘unbearable.’ 7 
Council, in its present report, will show that cor 
tions in the Superior Courts generally throughout 
the State are in a very satisfactory condition. | 


delay between the commencement of actiot 
time of trial is practically a thing of the past. There 
has been evidenced a cordial cooperation among 
the judges of courts in the densely populated 
centers in efforts to secure expediti 
of litigation, and the Council has been able 





supply needed assistance in all courts where tl 
congestion existed. ‘The Unified Court,’ as an 
complished fact, has gradually gained recognit 
\ specific, and practically complete, comment 
the business of the various courts e State 
appear in this report. 

“These reports are now sufficiently complete 
warrant the statement that there is n no conges 
tion in either the trial or appellate judicial business 
of the State that can not be relieved probably withi: 
the next biennium. In the Superior Court of th 
county of Los Angeles vexatious delays in getting 


causes to trial no longer exist. The plan of havin; 
in addition to the presiding judge in that court, 

‘calendar judge,’ whose sole business is to so con- 
trol the business of the court that litigants wl 

really desire a speedy hearing can have it cou} le 
with the cooperation of the 50 judges of the court 
has cleared away confusion and delay and substi 
tuted order, and opportunity for quick dispatch 
judicial business. It is no longer correct to say that 
there is congestion in the trial courts of the State 
There is an accumulation of business in the courts 


which the present man power of the courts has 
brought to a fairly reasonable point, and which is 
gradually being decreased by the present judges 


and justices.’ 

The Council’s report points out the gratif 
improvement in the condition of the appellate | 
ness of the State, which has been brought about by 
the consistent use in other courts of judges wh« 
have spare time in their own courts. This 1 





SS 
reduction 
































appealed cases in the 


District Courts of Appeal is 
ervice in the District Courts of 

he Supe Court assigned by 

Judicial Council, and also to 

of the appellate depart- 

Court in Los Angeles and 


ver to render final judg- 
| jurisdiction of 

The work of the appellate 
Superior Courts has also been 


ex he fact tl ritten opinions 
requi! f them,—unlike the Supreme 
tutionally obliged to give its 

to state the grounds of the 

uch to be done, however. 

¢ re and its increasing demands 
la cil stresses the necessity of 
ved appt procedure. The constitutional 


ten opinions from the Supreme 
u d are further pos- 
econon trial courts. The Penal Code 
be amet so as to provide that procedure 
il to tl perior Court and the preparation 
record e prescribed by rules to be 
ra Judicial uncil Specific legis- 
recomn lations contained in the report— 
f the proposed meas- 
applicable to the 
rior yurt t ummary judgment procedure 
rescribe the Municipal Courts ; to author- 
t ure admission of genuineness 

f proposed state- 
of probat facts, and copies of abstracts of 
records lvance of trial, for the purpose 

he particul se and trial only; to amend the 
s relating to appeals to the Superior Court 
he time and manner in which 


‘ 


ne en; to repeal that portion of the 

e whic] S e of the judges in the larger 

ties t ty on Sundays and holidays 

fix bail and sign orders of release for persons 

rested: to amend section 1027 of the Code of Civil 

edure rel Yr | costs on appeal 

Rhode Island Council’s Sixth Report 

Che Sixt] rt of the Judicial Council of the 

te of R le land and Providence Plantations 

kewise sl that a good deal has been accom- 

ed ( gan to function. It gives a list 

he recom! lations which it has made—those 

h have be lopted and those which were not. 

ills attent to the marked saving to the State 

Iting fro1 vaiver of jury trials, and to the 

t the District Courts due 


tion to $1,000, abolishing 


e claim of trial on entry day, changing the 
ethod of appeal, and imposing reasonably substan- 
| costs on il. It also points out the increas- 
g use tha g le in the Superior Court of 
recommendation permitting summary judg- 

ts in lving no substantial question of 
As to 1 incil’s recommendation that the 

rts be g the rule-making power, which was 
lopted, the 1 rt says that “there is no subject 
hich has I re earnestly advocated in almost 
ery St loption iny States, including 
hode I i é effective step to 
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ward facilitating and expediting the simplification 
of procedure.” 

The report makes several new recommenda 
tions, mainly of local interest. In addition, it states 
that the Council has been considering the subject 
of the transfer of actions at law to the equity side 
of the court and the transfer of suits in equity to 
the law side, where the plaintiff or complainant has 
mistaken his remedy, but it is not yet prepared to 
make a recommendation. 

“There are now but five states,” the report con 
tinues, “in which if a case is brought on the wrong 
side of the court it must be dismissed and the party 
must commence a new case on the other side of the 
court or abandon the cause. The fact that so many 
states now provide for transfer of cases from law 
to equity or equity to law well justifies that sub- 
ject for consideration for possible adoption in this 
state, but the absence of any general uniformity in 
the provisions in the several statutes and rules, and 
the fact that some of the statutes are of recent adop- 
tion so that their value and interpretation is yet to 
be determined, while under others there has been 
some uncertainty as to the proper course of pro- 
cedure, indicates that the subject is one requiring 
full investigation and detailed consideration to accu- 
rately ascertain its adaptation to the practice in this 
State.” 

The Third Report of the Judicial Council of 
New Jersey, after referring to the proposed consti- 
tutional amendments relating to the Judiciary 
which the Council drew up at the request of the 
Legislature, and which appeared in its second re- 
port, gives the following frank and straight-from 
the-shoulder statement of conditions in that State 

“The statistics collected by the Judicial Council 
indicate most clearly that litigants suffer more from 
delay in New Jersey than in most of the other 
States, and further, that the situation is becoming 
progressively worse. In 1900 there were 1,351 civil 
cases listed for trial at the fall term in the twenty- 
one counties; in 1910, 1,674; in 1920, 3,678; in 1930, 
14,595; in 1931, 17,200; and in 1932, 17,253. The 
mere statement of this condition is conclusive proof 
of the necessity of drastic action to cure the situa- 
tion thus revealed. A similar condition exists in 
the district courts. In the first six months of 1900 
there were 7,559 cases started in the several district 
courts; in a similar period in 1910, 15,814 cases; in 
a like period in 1920, 25,631 cases; in a like period 
in 1930, 75,335 cases; in a like period in 1931, 72,792 
cases ; and in a like period in 1932, 70,705 cases. In 
many of the district courts in cases where juries are 
demanded, litigants are forced to wait anywhere 
from one to two years for a trial, and this in courts 
having jurisdiction over cases involving $500 or less 

“In the appellate courts of other states it now 
takes anywhere from six weeks to two months to 
obtain a decision, while in our Court of Errors and 
Appeals it takes anywhere from eight months to 
two years. This deplorable situation cannot be at- 
tributed to the judges of those courts; on the con- 
trary, the wonder is that the situation is not worse. 
The evil is inherent in the organization of these 
courts. The chancellor, as the president judge of 
the Court of Errors and Appeals, gives but a portion 
of his time to the work of that court; he has his 
other duties to perform in attending to the exten- 
sive administrative machinery of the Court of 
Chancery, in performing his duties as ordinary or 
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surrogate-general and in acting as a member of the in which trials may be had within a reas 


Court of Pardons. The justices of the Supreme _ time.” 
Court must divide their time between their duties In addition to renewing its recommendati 
in the Court of Errors and Appeals and their work the adoption of the Constitutional Amend 
in the three terms of the Supreme Court. In addi- previously referred to, the Council makes a 1 
tion, they are obliged to hear motions, charge grand of recommendations with a view primarily 
juries, open terms of court in the several counties lieving the congestion in the trial and app 
in their respective judicial districts, and some of tribunals. Among these are the following 
them are compelled, in addition, to hear homicide the Supreme Court Justices be relieved in all . 
cases in their judicial districts. The six judges of ties from trial of homicide cases; that District ( 
the Court of Errors and Appeals specially appointed appeals be heard before a single Justice 
likewise divide their time between the work of that Supreme Court on a typewritten copy of the re 
court and the duties of the Court of Pardons, andin below, and that such appeals be decided on me: 
addition are permitted to, and in fact do, engage in andum opinions which need not be printed o1 
private practice or private business pursuits. lished; that the Court of Errors and Appeals 
“The judicial system provided by the Constitu- many cases,” hand down oral opinions at the cl 
tion of 1844 was perhaps suited to the needs of the of the argument or written opinion in term, inst 
State at the time the Constitution was adopted. In of waiting for opinion day; that the principk 
1840 the State had a population of 373,306 and its full time Advisory Masters appointed upon 
largest city, 17,290. In 1930 the State had a popu- partisan basis be extended to Advisory Mast 
lation of 4,041,384 and its largest city, 442,337. In hearing contested divorce cases. 
other words, a single city today has a population As to the Circuit Courts the Council ren 
considerably in excess of that of the whole State various former recommendations, viz: for 
in 1840. Agriculture has long since yielded its mobilization of the Judges in the Civil Courts 
supremacy to manufacturing and commerce. The _ the exercise of power granted in 1931; that the Co: 
State is now the home of hundreds of thousands of mon Pleas Judges be permitted to dispose of Su 
commuters who occupy land formerly devoted to preme Court Circuit and Circuit Court issues 
farming. The judicial system suited to an agricul- counties of certain classes; that litigants who des 
tural civilization is clearly outworn. It must be a jury trial be required to deposit jury fees for « 
replaced with a system more in keeping with mod- day’s trial at the time of filing their initial plea 
ern economic and social demands. There is no_ ings; that six special Supreme Court Commissior 
reason why New Jersey cannot produce a system ers be created, to be appointed on a bi-partis 
of courts in which appeals may be disposed of within basis, to do full-time work in disposing of p 
two months, as in Connecticut and New York, and liminary motions and framing the issues at circuit 


DELAWARE CORPORATIONS 
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We assist lawyers in and furnish approved forms for: 





INCORPORATION 
QUALIFICATION 
AMENDMENT 
MERGER 
REDUCTION OF CAPITAL 
DISSOLUTION 
RENEWAL 


A dependable service, combining speed and accuracy, based upon 34 years’ 
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e on references be revised; and 
Court Judges be appointed. 
recommendations with re- 
Pleas Courts, the District 


that the practic 
four new Circuit 
e are also certain 
to the Common 
ts, and jury reform. 
\ll of the reports contain statistics as to the 
tion of the business of the courts, those in the 
rnia and New Jersey reports being especially 






Hawaii Takes the Lead 
RIOUSLY 


C enough, the Territory of Hawaii 
s; the 


first jurisdiction to adopt rules for ad- 

ion to the B vhich conform in detail to the 
lards set up by the American Bar Association. 
Supreme Court of the Territory promulgated 
rules on Jan. 24 of the present year. Pertinent 
isions are lows 
2. No applicant, except as hereinafter specified, who 1s 
1 graduate of a law school approved by the Council of the 
an Bar Association on Legal Education and Admissions 
Bar shall be tted to practice in this court; provided 
tudents now enrolled in other law schools, who intend to 
tice in Hawaii, 1 be admitted to all examinations held 
to 1936, if they all comply with all other requirements 


admission and s file notice with the clerk not later 
January Ist, 1934, of their intention to practice in Hawaii, 
rovided, further, that a foreign attorney, being an Amer- 
izen, who is not a graduate of a law school approved by 

it who has actively practiced law for 
immediately prior to his application, 
xamination and admission. Service as a 
of a court of record shall be considered the equivalent of 
tive practice of law within the meaning of these rules. A 
en attorney, whether an American citizen or not, may be 


foresaid Coun 
the eleven 


be eligible for 


tted to associate himself with a member or members of 
local bar in the presentation of a specific case at the dis- 
n of the presiding judge or judges 


int must pass an examination which sat- 
has the legal and educational qualifica- 
admitted to practice as an attorney 
apacity of the applicant to read, write 
language correctly and fluently shall be 


3. Every apy 

s the court that he 
s entitling him to be 
re the court Tt 
speak the Englis! 
essary qualificat 

6. There shall be a committee of five members of the 
appointed by tl urt who shall constitute the Board of 
aminers to conduct the examination of applicants for ad- 


sion to the bar uurt and also to conduct the exami 
m of applicants for admission to the bar of the district 
rts. Said board shall examine into the legal and educa- 
qualifications of the applicant for admission and shall 

a written examination and may give an oral examination 

addition theret Said board shall report to this court its 
mmendation. The record of said examination shall be filed 
this court together with applicant’s application. Following 


written examinat by the Board of Examiners and their 

rt thereon, the Justices of the Supreme Court may conduct 
oral examination as they may deem advisable. 

7. The provisions of this rule 15, except subdivision (2), 

| apply as well with reference to persons applying for li 

nses to practice the district courts of the Territory pro- 

the examination to be required of appli- 


led, however, that 
i ants of this class wv are graduates of a law school approved 
# the Council of the American Bar Association on Legal 
ns to the Bar shall be limited to the 


cation and Adn 0 
ects of the jurisdiction and the procedure of the district 
1 circuit courts i the methods of appeal from the district 


rt 


Prof. Oliphant to Be Counsel for Federal Farm 
Board 


' ROF. HERMAN OLIPHANT, for the past 
: few years a member of the faculty of the Insti- 
ite of Law of The Johns Hopkins University, was 
ppointed Gener Counsel for the Federal Farm 

ard on March 22 His appointment was an- 


Henry Morgenthau, Jr., head of that 
Oliphant is one of the outstanding 


yunced by 
dy. Prof 














figures in legal teaching and research today, and 
he brings to his new position an unusual equip- 
ment. Previous to going to the Institute of Law, 
he was professor in the Law School of the Uni- 
versity of Chicago and in that of Columbia Vii- 
versity. He has been a member of the Board oi 
Editors of the Journal since it was changed to its 
present monthly form, about thirteen years ago 


Arrangements for the Fifty- 
Sixth Annual Meeting 


Grand Rapids, Michigan, August 30, 31 and 
September 1 


Section Meetings, Monday and Tuesday, Au- 
gust 28 and 29. 

General Sessions, Wednesday, Thursday and 
Friday, August 30, 31 and September 1. 

Annual Dinner Friday evening, September 1 

HEADQUARTERS: Pantlind Hotel. 

Hotel accommodations with private bath are 
available as follows: 


Dble. (Dble. Twin 
Single (for bed for Beds (for Parlor 
lperson) 2persons) 2persons) Suites 
Pantlind Hotel*. .$3.00-$5.00 $4.00-$7.00 $5.00-$10.00 $15.00 
Morton Hotel... 2.50- 4.00 4.00— 5.50 5.00— 7.00 
Hotel Rowe . 2.50- 4.00 


*Suites of two bed rooms with communicating bath, for two 
or more persons, from $5.00 to $14.00. Rooms with running 
water but without bath, $2.50 single, $4.00 double. Kitchenette 
apartments may be secured upcn request. 


Explanation of Type of Rooms 


A single room contains a single or double bed to 
be occupied by one person. A double room (same 
type as mentioned in preceding paragraph) contain- 
ing a double bed may be occupied by two persons, 
at an additional charge of $2.00. 

A twin-bed room contains two single beds to 
be occupied by two persons. A twin-bed room will 
not be assigned for occupancy by one person. 

A parlor suite consists of parlor and commu- 
nicating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will 
be in the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


National Conference of Commissioners on Uniform 
State Laws 


The next Annual Meeting of the Conference 
will be held at the Hotel Pantlind, Grand Rapids, 
Michigan, beginning Tuesday, August 22, 1933. Ap- 
plications for hotel reservations should be made to 
the Executive Secretary of the American Bar Asso- 
ciation, 1140 North Dearborn Street, Chicago, IIli- 
nois. 
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THE LAW 
of 
STOCKBROKERS AND 
STOCK EXCHANGES 


(and of Commodity Brokers and Commodity Exchanges) 


by 


CHARLES H. MEYER 
of the New York Bar 





This book, a comprehensive treatise cover- 
ing all phases of Stockbrokerage Law including 
appropriate Forms, has been cited and quoted 
by courts of last resort throughout the country. 
The timely subjects of Short Sales, Reclamation 
of Securities in Stockbrokerage Bankruptcies, 
Customer's Liability for Debt or Deficiency are 
particularly well covered. 


The Cumulative Supplements inserted in a 
pocket provided on the inside of the back cover, 
keeps this popular book always up to date. This 
book, in over fifteen hundred pages, excluding 
the supplement, is the most authentic work pub- 
lished on this important subject in over twenty- 
five years. 


One Large Volume, including supplement. Price $20.00 
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THE LAWYER’S FUNCTION IN MODERN SOCIETY 





reseen Difficulty Which Has Developed in the Mechanics of Applying Our Democratic 
Philosophy to the Expanded Needs of a Great and Growing Nation—Institutional Prog- 
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‘eople Lies in the Hands of the Profession of the Bar — Favorable Cir- 


es under Which the Older Lawyer-Statesman Acted—Congress and 
Its Problem—The Spirit in Which the Bar Should Lead* 


By Newton D. BAKER 
Member of the Cleveland, Ohio, Bar 


IRMAN, Judge Bondy, fellow 
rofession: You will, I am sure, 
astonishment at finding the inti- 

Law School Alumni expanded 
s size; and permit me to express 
such generous hospitality on the 
tan Bar to a wayfaring Brother 
When it was suggested that I 
ge of meeting a smaller group, 


~ 


I was told that I could speak 
that I must avoid contentious 
reminds me of Senator Carter 


tless known to some of you, and 
very long ago, “I just hate to 
cannot tell you how I hate to 
ccept in controversy.” (Laughter. ) 
be a non-contentious speech, the 
h I ordinarily face an audience 

he presence of any of the atmos- 


ult times and when lawyers get 
is privileged to speak to them, 
es suggest that it may not be 
ud for a few minutes about the 
modern society. 
imes are concerned, we inevit- 
t chapter of Pilgrim’s Progress 
h of Despond figures as the back- 
lerim came to that Slough, he 
| that there was such an impedi- 
his progress, but Evangelist 
though it was not the will of the 
try that that piece of ground 
in that condition, and although 
it that twenty thousand cart- 
firm good intentions had been 
time to time to see whether by 
ght be so solidified, nevertheless, 
King’s activities, the Slough re- 
remember that Christian, weary 
me by the difficulties of the 
very engaging gentleman, Mr. 
from the town of Carnal Policy, 
sive him some advice as to how 
ugh the difficulties of the Slough. 
idvice was that Christian should 
of a certain Mr. Legality who, in 


to 


Mr. Worldly Wiseman, was pecu- 


x people from the sort of burden 


— 


“Address delivered at a joint meeting of the Lawyers’ Club of New 


mni on May 19, 1982. 
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Pilgrim was then vainly trying to escape. Poor 
Christian, beguiled by this advice, turned aside and 
was almost overwhelmed by new disasters. When 
Evangelist again came to his rescue, telling him 
that Mr. Legality was not enough in such a case 
as his and giving him further advice about the 
Slough of Despond, Evangelist pointed out that al- 
though the Slough was in fact a very difficult place, 
the King had set in it certain firm and fixed step- 
ping stones which, if closely attended to, always 
supplied a firm and reliable foundation for progress. 

Now I have a feeling about the present Slough 
of Despond that it will not be hardened by twenty 
thousand cartloads of good intentions but that there 
are certain fixed and fundamental things about the 
society of which we are members which, if they be 
regarded, will help us to keep a steady step through 
times like these. Really what we face is an unfore- 
seen difficulty which has developed in the me- 
chanics of applying our democratic philosophy to 
the expanded needs of a great and growing people. 

About thirty years ago Lord Bryce, who was 
then the great proponent of democracy as a political 
philosophy, undertook to examine historically the 
whole experience of the United States in the appli- 
cation of that philosophy through its political 
agencies. The process of this examination was in- 
teresting. In an essay entitled “Hamilton and De 
Tocqueville,” Bryce reviewed Hamilton’s Federal- 
ist papers and at the end of that review he was 
able to say, in the light of history, that practically 
every difficulty foreseen by Hamilton, as he tried 
to forecast the development of democratic institu- 
tions among us, had in fact been safely met; only 
one, that leading to the Civil War, proving too re- 
fractory for peaceful and gradual solution. Bryce 
made the observation that perhaps this was due to 
the fact that, the difficulties having been foreseen, 
it was possible to arm against them,—having in his 
mind, I suspect, the profound observation of Presi- 
dent Thiers of France who once said, with the kind 
of epigram which the French are so fond of, “To 
govern is to foresee.” 

Proceeding from Hamilton to De Tocqueville, 
whose book was written about midway between the 
time of Hamilton’s speculations and that of Lord 
Bryce’s own observations, Bryce found that there 
had come a new set of difficulties which Hamilton 
had not foreseen, due to the changing character of 
the country itself, the rapid expansion of the coun- 
try to its continental dimensions, the beginnings of 
large industries and foreign trade, and the growth 
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of urban civilization as compared with the simpler 
rural populations which Hamilton knew and could 
foresee. Again Lord Bryce was able to say to him- 
self that the things which De Tocqueville had fore- 
seen as dangers and evils had in large part been 
overcome. Then with that fine contemplative 
analytical faculty which so distinguished him 
among modern historical essayists, Bryce took the 
further leap to his own time and exhibited some of 
the dangers unforeseen by either Hamilton or De 
Tocqueville which then beset an application of the 
democratic philosophy, things which grew out of 
further developments quite unexpected and not 
predictable at the time either of those philosophers 
wrote. 

May we not now take another leap from Lord 
Bryce in 1900 to our own day and ask ourselves, are 
there new developments which have arisen since 
that time—new questions—and if so, where is their 
solution to be found? 

I shall somewhat reverse the order of the con- 
sideration of those two problems because I am talk- 
ing to lawyers. One of my deepest convictions is 
that so far as the institutional progress of a people 
is concerned, its salvation lies in the hands of the 
profession of the Bar. The history of the profes- 
sion, in relation to the development of the United 
States, proves that point. If one goes back to the 
days of the making of the Constitution in 1787, he 
finds that great document largely the fruit of the 
thought and the patriotism of the lawyers of that 
day. From that time down to this, all our forward 
steps in the remodeling of our institutions or in de- 


vising new ones have first been the thoughts of 
wise, sagacious, and thoughtful lawyers, and they 
have been promulgated largely through the advo- 


cacy and explanations of lawyers. Taine once said 
that the virtue of France in the history of the de- 
velopment of civilization was not that France 
generated every great idea upon which the advance- 
ment of man depended, but that it was an indis- 
putable truth that every great idea, wherever 
generated, had to pass through France to be gen- 
eralized for the use of mankind. In like fashion, 
applying this to lawyers, it may well be that great 
contributions to the institutional and constitutional 
development of our country have been initiated in 
the minds of philosophers, but certainly the prac 
tical adaptation of them and the adoption of them 
into the practices of the country have been brought 
about by using the body of the Bar as the agency 
for popular advocacy and exposition. 

But it is to be noted that the lawyer himself 
has somewhat changed with the passing years, 
changed both absolutely, in the range of his own 
interest, and relatively, to other men who now 
occupy a part of the field he formerly filled. In the 
early days of our republic the law was a learned 
profession in a far more comprehensive sense than 
it is now. The men who made the Constitution 
of the United States preceded every meeting of 
their minds with prolonged patient meditation in 
the quiet of their offices and libraries. These early 
lawyers combined in themselves functions which 
are now subdivided into all sorts of special profes- 
sions. In George Mason’s day there was no science 
of sociology, the lawyer was both lawyer and soci- 
ologist. There was no science of political economy 
Adam Smith’s “Wealth of Nations,” which is the 


foundation stone of that science, appeared in 
but the people who read it were lawyers and 
subject became merely a better cultivated pa: 
the general field of their thinking. The lawye: 
the political economist as well as the sociol 
There were, of course, a few eminent ‘bankers 
very many—but the lawyers were the theoret 
and philosophical financiers and _ professors 
finance, so that in the early days the lawyer 
composite, having within the scope of his tho 
whatever there was in a great congeries of f 
which have now been separated into separate 
ences and have their own trained bands of stud: 
and teachers. As these domains have been s 
rated off for special cultivation, the lawyer 
tended to become more and more merely the 
yer and so to miss that comprehensiveness of 
which was characteristic of the early members 
the Bar, and particularly of those members of 
Bar who were selected to attend Constituti 
Conventions and to fabricate political and legal 
stitutions. It is far from my thought that we 
longer have learned lawyers or, indeed, lawyers 
who relate the law to life by enriching their mi 
with the speculations of political and social science 
But I do plead for a larger interest in these « 
lateral fields in order that the lawyers who are 
deal with the problems which we now conf! 
will be, as our predecessors were, able to synthe 
size their learning and bring together the fruits 
all these scattered capacities so that our prob! 
may be looked at as a whole and not have sporad 
treatment from various but limited points of vie 
If I may say so, I think there is an additi 
difficulty in the circumstances under which the 
modern politician must act out his thought. I ha 
been to the home of George Mason. It was so fa 
away from anybody’s else home that when M: 
Mason got there there was only the slightest char 
of his being interrupted more than about once 
month by a casual caller. He and the other stat 
men-lawyers of his type and time met, debated, a: 
then retired to their homes to meditate in s 
roundings indescribably peaceful and quiet as cor 
pared with anybody’s home nowadays. They wer 
not only “far from the madding crowd,” but the 
newspapers came rarely, letters even more rarel 
telegrams never, and the radio, not yet invente 
never bisected a philosophical reflection with a ja 
interlude. They thought out their problems in 
atmosphere of calm freedom from distraction. Eve 
when they gathered in the little cities of that d 
to confer, they were surrounded by no dense a: 
surging populations. The streets were too da 
for people to venture on them at night except wher 
with the aid of a linkboy, one needed to go for tl 
doctor. And wherever anybody went he stayed 
little while and thought a little. The small grou 
of Senators at the National Capitol were fe) 
enough in number to be intimate with one another's 
minds and far enough away from home to be real! 
representative of the people who had given ther 
their confidence rather than mere transmitters o 
the latest temporary popular emotion. You will re 
call that the reason for the treaty making power’s 
being apportioned to the Senate as it was, was be 
cause the Senate was only to be composed oi 
twenty-six members and it was the current belief 
that twenty-six people could keep a secret. For 
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culty in the midst of an angry, turbulent, and surg 
ing nation, distrustful and suspicious, divided into 
groups who are proponents of particular theories, 
advocates of particular policies, and perhaps magni 
fying small personal interests momentarily beyond 
the general considerations of national concern. 
That picture is, I confess, a bit gloomy, and | 
am sorry to say that to the extent to which it is 
true, it does not seem to me particularly easy to 
suggest any relief or remedy. But whatever the 
inconveniences of popular government may be, the 
inconveniences of any other possible form are im- 
measurably greater and so we find one final and 
ultimate stepping stone in the slough of our po- 
litical despond. There never can be and ought 
never to be any modification or change in theory 
or practice in the institutions of the United States 
which would remove the final political control from 
the hands of the people themselves. (Applause.) 
The problem, therefore, is—how shall we preserve 
the efficiency of control, its elasticity, its responsive- 


ver was given to 
numerous 
members or 
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effect of all these 
ransmission of knowl- 
Lowell said, “to 
system,” and 
excitable and ex- 
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progress, 


an enemy 
whatever it 
it does seem that these 
immeasurably increased 
and meditation about 
Indeed, I go so far as 
been a 
proceed- 
had been 
extent of the 
the effect of the radio and 


beration 


have 
States if the 
Convention 

the 


could 
Inite d 


+1 


Svea 


, 
ona! 


Ovel whole 


of the multiple editions of 
h thought as it is emitted is 
throughout the world before 
It is impossible to make 
utters so impervious to mis- 


tated 
‘ 
‘ 


ness, without cluttering up the administrative and 
legislative functions of Government to such an 
extent that improper, thoughtless, or inadvertent 
attempts to exercise that control will break down 
the efficiency of the whole machine? 

Questions like these are important, for we law- 


not be misunderstood to his 
the modification of its thought 
| edition five minutes later than 
et Thoughts like these excite 
for the Congress of the 
present If it could 
Pot fifty or one 
could be stationed 
limit, so that the 
ls for simultaneous information 
twenty million people could 

, lam persuaded that some 
and hesitations which beset the 
ild quickly disappear. Ask your- 
of a battle would do 
is elbow a group of gentle- 
it to demand not merely the 
f his campaign, but an ex- 
| move as he made it, and 
thus undertaking to organize a 
it and cor movement of military people, 
explain to the fathers and mothers of the 

1 their overseas homes the signifi- 
yf every order and every change 


yers must note that the democracy which America 
invented and taught to the rest of the world, and 
which we have always believed and still believe the 
ultimate best attainable by men in the matter of 
government, after having been accepted ‘by the rest 
of mankind at our hands, is now being brought into 
grave question in many places. When Russia threw 
over the yoke of an imperial despotism she adopted 
neither the form nor the theory of democracy which 
you and I know and approve but instead adopted a 
class government, practically eliminating all classes 
but one and limiting the political power to an ex 
ceedingly small fraction even of the dominant class. 
To the Kingdom of Italy democracy has been car 
ried by the sons of that country who came here and 
enjoyed it as participants in our experiment. As a 
consequence, Italy became thoroughly democratic 
in spirit, yet under the tension of modern conditions 
democracy has there taken the external form of so 
doubting the capacity of representative government 
to function, either in international or domestic af- 
fairs, that with the apparent concurrence of the 
controlling majority of the people of that country, 
power has been allowed to be concentrated into the 
hands of a single individual to select those who shall 
be chosen as representatives, to determine what 
they shall deliberate about when they assemble in 
their legislative capacity, and finally to dictate the 
conclusions which they shall reach. 

In the meantime, the modern world is present- 
ing problems for which the ancient processes may 
not prove sufficient. In the international field, of 
which I speak only by the most casual reference, 
people are beginning to doubt whether international 
affairs are essentially the kind of things that can 
be controlled in their details by popular action, as 
distinguished from narrowed representative ac- 
tion. Just how far can the details, as dis- 
tinguished from the main purposes, of an inter- 
national treaty be wisely and helpfully subjected to 
popular debate—not, of course, on the theory that 
any detail ought to be removed from final popular 
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United States a counter current 
generated, o1 ing out of a very acute special in- 
ular political philosophy which 
acquired a fanatical band of adherents who 
refer the t1 of their own special principle to 
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control but for the ver is practical reason 
that differences on a mt 
all action even whet 

of the main f a proposal. In our 
domestic affairs th problem has arisen 
and on every han es this question, 
can any Congress States really re 
spond effectively to mergency we are 
in at this moment? 

There is no lack of good 
of the individuals cot 
members of either 
could have his way, 
thing better than they 


f details may block 


own 


I suspect any 
nine-tenths of the 
House in Washington, if he 
would have produced some 
have all together been able 
to produce. There is no lack of wisdom in Con 
gress and certainly no lack of patriotism. The lack 
is a lack of courage, and a large part of the reason 
for the lack of courage is the situation in which that 
courage must be exercised. When George Wash 
ington or George Mason faced a difficult problem, 
they did the courageous thing and knew that it 
would be at least six weeks or two months before 
the people would discover they had 
(Laughter.) Information would go progressively 
outward by l 


1deas 


nNnHocinoe 
ny} osing 


done 


y waves; a few people living next door 
would hear it first, they would communicate it to 
their neighbors, perhaps with some expression of 
doubt, these neighbors would distribute it to the 
next peripheral layer with their views, and by the 
time the third or fourth relay had begun to gener- 
ate doubts and to become heated up about them, the 
first two or three have had an opportunity 
for sober second thought and settled down to the 
conviction that perhaps the old man was right after 
all. Now, when a Congressman is called upon to 
be courageous, he knows that his action is to be 
interpreted by another mouth than his to a con 
stituency from whom he has been separated for 
some time and in which have been indus 
triously seeking to plow with his heifer in his ab 
sence. He knows that the strong likelihood is that 
any affirmative action he may be disposed to take 
may prove to be his own undoing and that even if 
he be patriotic enough to be to make that 
sacrifice, yet the sacrifice may be in vain so far as 
any accomplishment is concerned 

Well, now what is the remedy, 
Of course, the first consoling reflection 
any man of experience in public affairs, and it is 
that popular judgments are rarely so impulsive or 
irrational as they seem. Those men in our history 
who have been bold and serene have rarely failed 
to have the confidence and the approving judgment 
of their constituencies. But I have said that I think 
the major remedy lies with us lawyers and I do 
think so. There is perhaps no immediately avail 
able way in which the wisdom, patriotism, balance, 
and judgment of the members of 


would 


others 


willing 


if there be one? 


comes to 


the Bar can by 
some sun-glass process be concentrated into a fruit 
ful and productive focus for the enlightenment of 
the country, but there are some things the lawyers 
can do. Already we are doing one thing, to which 
I refer with great delight because it is being done 
under the guidance and leaders! a very dis 
tinguished member of your own It seems to 
me that the Institute of Law is making a spectacu 
lar and heroic contribution to the society which we 
lawyers serve by attempting to reinsert some of 
the certainty, without which justice cannot prevail, 
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into the confusion which the multiy 

rulings of our various supreme courts hay 
creating in the last few decades. The Inst 

Law seems to me to be the great adventure 
Bar in these days. But we can do more tha: 
for the lawyer is still, in the largest and | 

of the word, the politician 
the sound of my voice, nay, every 
where, is, in his community, a man of 
most immature lawyer from the least 

school has not stepped away with his 


I: very 
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fore he has acquired in the eyes of thos 
him wise and 
humble and uninstructed eyes—the 
man competent to advise about publi 
as members of the Bar, have an imn 
of strength and courage which we can 
the public life of America if we are | 
to do it. 

The trend business 
that it has drafted aside from the 


perior rewards of mercantile 


sometimes eyes 


of modern 


and 

sults a great deal of the high charact 
telligence which used to go naturall 

yet no man who knows 

America can suggest or allow him 

the suggestion that there is any defect i 
character and leadership of the American Bat 
question, therefore, of service from 
is, in what shall we 
are troubled about public affairs find us 
about private affairs to be public servants of the 
type? When we are sought out, shall we be foun 
to have the serenity and confidence which con 
from experience, and the sanity which 
knowledge as and guides 

thinking and feeling? 
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he profess 


spirit lead—shall those wv 
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examples 


years 
ment I heard a delightful and charmi1 
aureate address given to the 

ter it was the President 

Earnest Hopkins, stepped forward a 
group of graduates, “I always get som 
while to make the Commencement 
graduating class here, but I give t 
parting message, and I have one for y 
been here four years. You have heard 
deal about qualifications for leadershiy 
been urged to fit yourselves to be lead 

of this country, and that is all 
you who gets a chance to lead ought 
you ought to lead the better for know 
mouth’s traditions But always remem 
there can be no leader without followers, 
you are perfectly certain that you have 
call of leadership, assume devotedly and 
high calling of good followership.’ 
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ago at a Dartmouth 


over, 


very vell 


ese troubled times I think 
all at one in recognizing, first, the 
situation and, second, the fact that a 
is needed to help us solve our problem 
at least have made a good start. Under 
tutional system we have a leader wl 
as long as he is there, and it should 
advice of the lawyers of this country to their 
troubled, perplexed, and distraught fellow citize 
Follow the Leader! (Applause.) Often in ou 
there have been periods of grave uncertainty 
(Continued on page 274 
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stic : ich we are reminded by another 
us to the prevaricative possibilities of 
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ressive and imperfect; on the one 
are presented with all the con- 
city of mathematics, and yet, on 
ther hand, in the numerical representation of gen- 
more or less significant variations 


abstract simpli 


es or « es 
ecessarily obscured. This situation invites certain 
es of sta | method which need to be guarded 
st: first, that of employing figures as a mere mode 
ting the cal prejudices, which is a fault to 
reforme » realize the potency of argument 
nbers a rone; second, that of resting upon 
Dean has aptly termed a “faith in masses 
ires as ge significance in and of them- 
s,"°* wherein the census-minded sometimes seek 
from the wre fundamental and difficult prob- 
of detail sis. In the first case, the meaning 
e figures is assumed; in the second, it tends to be 
ed. Ih case, is there a fair effort to in- 
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As an instance of the use of statistics, the recent 
ussion in tl session of Congress as to the fed- 
diversity zenship jurisdiction is noteworthy. 
vas urge not successfully controverted, that 
eliminat this branch of the federal jurisdic- 
would st tially relieve the congestion in the 
eral « e so than any alternative which had 
en propost is obvious that this contention, 
ich appears irly attractive in a period of fiscal 
gency, in s a question of fact. It presupposes 
win basis or other, that the relative 


adjudication of the diversity 
courts is substantial. 
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citizenshi s by the 
various exaggerated estimates supporting this con- 
m, according to which the diversity of citizenship 
ses are alleged to constitute from twenty to forty per 
t of the « work of the federal trial courts, de- 
ve specia leration, both because they may be 
y easily acct is an argument for the elimination 
this brancl the federal jurisdiction and also be- 
ise they we llustrate, in a relatively simple case, 
‘ the difficulties ling the interpretation of judicial 
itistics 
F Howevet Lore yn is directed to the de- 
; iled evidenc whi statistical argument for 
5] : abolitio fec erse-citizenship jurisdic- 
*This i g tallment of an article on the 
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T » g oF he second in the March 
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tion has been supported, it is desirable to indicate its 
limited significance. In the first place, the background 
of the statistical argument is a quite traditional admin 
istrative conception of the federal courts, the assump- 
tions of which are, first, that it is desirable to maintain 
the federal judiciary im statu quo and, second, that, to 
do so, the number of federal judges is more important 
than their jurisdiction. It is correctly pointed out that, 
as the work of the federal judiciary has increased, 
whether as a consequence of the growth of population 
and commerce or by specific extensions of the federal 
jurisdiction, the tendency has been to increase the num- 
ber of federal judges. This, it is asserted, is an evil, 
which can end only in debasing the prestige of the fecl- 
eral judiciary. Therefore, the argument proceeds, to 
avoid making the federal judgeships common and at 
the same time to permit the business of the federal 
courts to be conducted efficiently, the jurisdiction must 
be cut down. Whether it is desirable so to stereotype 
the present number of federal judgeships at the ex- 
pense of the jurisdiction; whether, indeed, the prestige 
of the individual district judges, distributed over forty- 
eight states with a population of a hundred and twenty 
million, will perceptibly suffer through the gradual cre- 
ation of new judgeships in proportion to the growth of 
population or even, for instance, by a sudden increase 
in number from, let us say, 150 to 200, may be left to 
be shown by those who so assert. Furthermore, im- 
portant as it is, the prestige of the federal courts is in- 
cidental to their proper work. In this respect, the em- 
phasis in the statistical argument is misplaced. 

Nor, in the second place, has the effect of elimi- 
nating the diversity of citizenship jurisdiction upon the 
number of federal judges been defined. Of course, any 
reduction in judicial business will lighten the judicial 
load, but it remains to be shown how many federal dis- 
trict judgeships, for instance, will become superfluous 
by the proposed measure. It is not necessary to ex- 
amine in detail the fluctuating situation as to the per- 
sonnel of the federal judiciary, to observe that a given 
decrease in the volume of litigation will not ipso facto 
permit a proportionate decrease in the number of 
judges in a judicial system so distributed over a large 
territory. To illustrate, aside from Alaska, the Dis- 
trict of Columbia, Hawaii and Porto Rico, there are 
eighty-four federal judicial districts. In seventy of 
these, there were in 1931, according to the Register of 
the Department of Justice for that year, one or two dis- 
trict judges in each district. In general, the need for 
these offices would scarcely be disturbed by relieving 
the courts of the diversity business. Of the remaining 
fourteen districts, in each of seven districts, there were 
three judges; in each of four districts, four judges; in 
each of two districts, five judges; in the Southern Dis- 
trict of New York the number of judges was eight. To 
determine how the personnel in these fourteen districts 
would be affected by a reduction in litigation would re- 
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quire a specific examination of the individual dockets 
and the consideration of a variety of possibilities, in- 
cluding such economies as might be effected by redis- 
tribution of districts. Prima facie, except as a part of 
a mose radical and comprehensive regulation, it does 
not appear that a five or ten per cent reduction in liti- 
gation would permit a significant economy in personnel 
At the least, in default of such showing, the statistical 
argument evades an important and complex aspect of 
the problem. 

In the third place, an argument that a jurisdiction 
exercised by the federal courts concurrently with the 
state courts should be eliminated in order to relieve 
congestion in the federal courts needs more than a 
showing that the jurisdiction accounts for a substau- 
tial portion of the work of the federal courts. Prospec 
tive litigation so excluded from the federal courts will 
not necessarily vanish into thin air. Instead, it may be 
expected to appear as an increment on the state dockets. 
In this connection, two inferences may be drawn from 
the interdependence of the concurrent federal and state 
litigation. First, in a statesmanlike consideration of the 


proposed elimination of the federal diverse-citizenship 
jurisdiction, it is necessary to make sure not only that 


courts will be thereby 
that the measure 


congestion in the Federal 
materially relieved but 
proposed will not accentuate equally serious or 
worse congestion of state dockets. Second, from the 
point of view of the tax-payer, the economy to be 
expected from the elimination of the federal diverse- 
citizenship jurisdiction is nominal; it is merely pro- 
posed to shift the burden of a fraction of the diversity 
of citizenship cases from the federal to the state courts. 
In these respects the statistical argument as stated 
seems to involve a narrow conception of federal jus- 
tice, which does not appreciate that the putative effects 
of the proposed measure in the increase of state litiga- 
tion may be quite as significant as the decrease of fed- 
eral litigation. On the former score, there was a blind 
spot in the statistical argument, as the figures presented 
relate to the situation in the federal courts only. 

In the fourth place, the statistical argument is di- 
rected to predicting that the elimination of the federal 
diversity of citizenship jurisdiction will actually exclud 
an ascertainable proportion of cases from the federal 
courts and relieve the dockets to a corresponding de- 
gree. Aside from the very real difficulty of estimating 
the probable time-cost involved in the disposition of 
particular classes of cases under present jurisdictional 
provisions, a matter adverted to below, any such predic 
tion will necessarily involve an assumption that all or a 
certain part of the cases now presented in the federal 
courts as diversity of citizenship cases will actually be 
excluded, if that basis of jurisdiction is removed. Here 
is an awkward problem. The fact that often in so 
called diversity of citizenship cases other grounds of 
federal jurisdiction are latent, renders it difficult to 
predict without intensive analytical study of the plead 
ings in particular types of cases what proportion of the 
diversity of citizenship cases will really be affected by 
the denial of the federal jurisdiction. In the absence 
of such study, the usual assumption that exclusion from 
the federal courts of the “diversity of citizenship” cases 
will automatically eliminate the types of cases which 
have in the past appeared as such, is precarious. In 
this respect, the statistical information available at pres- 
ent is defective. 

In the fifth place, the statistical argument relates 
at most to an incidental consideration. It should not be 
necessary to labor the point that a proposal to elimi 


also 


nate the diversity of citizenship cases from the fe 
courts because they occupy a certain portion of tl 
of the federal judges becomes persuasive, onl 
first be shown that the jurisdiction in question 
tively undesirable or unnecessary 
eral courts should be so organized that they ca: 
priately enforce the laws and the Constitution. 
however much congestion in the federal dockets 
stimulate inquiry as to the efficiency of the 
courts in the despatch of judicial business and as 1 
sufficiency of their personnel, inadequacy of judi 
ganization as evidenced by such congestion d 
tend to show that particular laws should not 
forced ; that will depend upon a variety of furth 
siderations concerning the enforceability of the | 
question, and the relation between their cost 
sirability. Of itself, congestion of federal 
only the symptom of a problem. If this 
if the state of the dockets were thought to 
diction, it would be pertinent to inquire w! 
in this connection has been directed to a 
established and relatively stable branch 
jurisdiction and not to other branches, « 
prohibition laws, the recent increase in whicl 
ated serious problems of judicial «dministrati 
Incidentally, in considering the question 
tion, there should be discrimination between 
of the trial and the appellate courts, a remark 
by one form of the argument, viz., that the pre 
business in the Supreme Court requires 
the diversity jurisdiction of the district court 
suggestion, it will be noticed, involves two questio 
premises: (a), that the structure of appell: 
and their procedure are necessarily fixed ; and, (b 
the only known or effective method for 
pressure upon courts of review 
trial jurisdiction. 


Alter all 


is to cu 


IX 


In view of these considerations, the sta 
gument to repeal the federal diverse-citizet 
diction in order to relieve congestion in the 
courts, at least as developed thus far, will not 
primary significance. There is, however 
view from which the recent discussion in Congress 
to the relation between congestion of federal docket 
and diverse-citizenship jurisdiction is of more interest 
It was alleged that the diverse-citizenship cases const 
tute, under various estimates, from twenty to forty | 
cent of the business of the district courts. Here wa 
one incidental aspect of the matter, which, in part 
least, turned upon facts that could be sufficiently, if 1 
with all mathematical precision, proved. F 
decade, the annual Judicial Conference 
act of Congress in 1922 had given especial 
to the condition of the federal dockets. The 
ports of the Attorney General provided a mine of 
formation, set out in a form (since 1908), w 
tates the study of the situation in particular district 
or circuits,—statistics by no means adequate but never 
theless pertinent to any discussion of the problem. Fur 
thermore, a distinguished committee appointed by th 
National Commission on Law Observance and Et 
forcement, had for some time been engaged i 
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59. For suggestions as to general trends, see 
G. H. Jaffin, Preliminary Analysis of Concurrent Ju 
79 U. of Pa. Law Rev. 915, where it is indicated that 
ing, the notable increases in federal litigation from 19 
been in the civil cases to which the United States 
the criminal cases, while the private civil cases in the 
declined from about 26 per cent to about 10 per 
federal cases 
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litigation. And there had been 
liscussion of the matter in the law 
fore to be expected that the re- 
ress should proceed upon fairly 
ts as to at least the following 


ctually was congestion of dock- 


ndition of the state dockets was 
be inexpedient to divert the di- 
nto the state courts; 
ition of the diverse-citizenship 
ord substantial relief to the fed- 
uggestive to examine the evidence 
it in the hearings in Congress 
ctually was congestion in the fed- 
lly assumed, although the various 
Conference suggest that there 
roblem of congestion only in a 
| districts, in which Congress 
the appointment of judges as 
For instance, the 
1931 contained 


Conference 


onterence tor 


in the total number of cases pend- 

ts, congestion continues to be a major 
ppeals.—lIt is gratifying to observe that 
so far as the circuit courts of appeals 

ppellate courts are well up with their 

ptions as temporarily exist are not 


r is the problem of undue congestion 
urts one that is general throughout the 
lume of business creates a pressure that 


xacting, it is only in a comparatively few 


is excessive, or that additional judicial 
In some districts there is a serious con- 
elief. The conference considers it desir- 
so far as possible, should deal with its 
by appropriate assignments of district 
ught to equalize their work and promote 
It is deemed undesirable that, except 
ury, judges should be called to service 
his, however, appears to be inevitable, 
n certain districts is increased.”” 


oint, the expediency of diverting 
cases to the state courts, no seri- 
in the hearings, although it was 
that in certain of the larger cities 
much further in arrears than the 
1e proposed elimination 
nship jurisdiction would substan- 
leral dockets, more specific atten- 
larly in Senator Norris’ report.™ 
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Reliance was chiefly placed, first, upon a count of full 
opinions in ten volumes of the Federal Reporter, upon 
the basis of which it had been estimated that the di- 
verse-citizenship cases constitute approximately one- 
third of the business of the federal district courts® and, 
second, upon the results of a questionnaire sent to the 
several district judges, which indicated that the diverse- 
citizenship cases constituted 27.7 per cent of the federal 
civil cases filed in the calendar year 1929.% No ex- 
planation was given in the recent discussion in Congress 
of the considerable discrepancy between these two esti 
mates. Nor was reference made to the fact that the 
former estimate, which appeared in the report of the 
hearings of the judiciary committee of the House and 
was adopted by Senator Norris in his report, had been 
questioned in an article for which the writer was jointly 
responsible, containing a suggestion that the diversity 
of citizenship cases probably do not form more than 5 
per cent of the cases filed in the federal district courts." 
[f now it were to appear that the estimates upon which 
reliance was placed are materially defective, the lacunae 
in the statistical argument for the elimination of the 
federal diverse-citizenship jurisdiction as presented at 
the last session of Congress would seem to be well- 
night complete. 


X 


For present purposes, the initial statement of the 
statistical argument that the federal diversity of citi- 
zenship jurisdiction should be abolished in order to re- 
lieve overburdened federal dockets was made in 1928 
In the course of a stimulating article, it was asserted 
that “according to the usual estimate,” the diversity of 
citizenship cases “constitute one-third of the business 
of the district courts. An examination of ten recent 
volumes of the Federal Reporter shows that out of 
3,618 full opinions, 959, or 27 per cent, were written in 
cases arising solely out of diversity of citizenship.”** In 
view of the fact that this estimate was primarily relied 
upon in the recent discussion of the matter in Congress, 
it is proper to notice certain problems which it suggests 

Fortunately, these problems have been discussed 
in detail elsewhere® and, therefore it will be sufficient 
to summarize the chief points raised in that connection 
First, the annual reports of the Attorney General indi- 
cate that the private civil cases, of which the diversity 
of citizenship cases form a fraction, have not since 1922 
constituted more than 12.4 per cent of the cases filed in 
the district courts yearly, the average being 11.2 per 
cent. Second, by count of the cases reported in the vol 
umes of the Federal Reporter, which were taken as a 
basis for the estimate under consideration, it appears 
that the private civil cases reported from the district 
courts constitute 36.3 per cent of the reports from these 
courts and the diversity of citizenship cases 11.2 per 
cent. On this basis, in the third place, a tentative esti- 
mate was made that the diversity of citizenship cases 
form something like 5 per cent of the total litigation in 
the federal district courts instead of 27 per cent, i. e., 
one-third of 11.2 per cent, with an allowance for cer- 
tain factors which need not be discussed at this point. 
The difference in this result was primarily due to the 
fundamental difficulty in the original estimate, namely, 
that the count upon which it was based indiscriminately 
included opinions of both the circuit courts of appeals 
and the district courts. This could scarcely have oc- 
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curred, if, as is now the case, the reports of the trial 
and appellate courts had been separately published. 

This analysis evoked a response, deserving attentive 
consideration.” It constitutes a challenging definition 
of the problem, to which there will be for the most part 
agreement, and particularly on the proposition that the 
question of congestion of dockets notably involves the 
actual distribution of the time of the judges and that, 
indeed, no authentic evidence on the question is yet 
available. This had been perhaps not sufficiently em- 
phasized in the preceding discussion. And the sugges- 
tion that there are questions of policy relating to the 
diversity of citizenship jurisdiction which are not “sub- 
ject to the arbitrament of arithmetic,” though perhaps 
not to be taken as discounting the estimate defended, 
confirms the preceding analysis in an appropriate epi- 
gram. In general, the function of statistics is not to 
settle questions of policy, but, by permitting an intelli- 
gent judgment as to matters of fact, to reduce the area 
of dispute and, in this instance, to indicate a basis for 
the cure of those “obvious abuses” of diversity juris- 
diction, as to which we have observed such striking var- 
iations of theoretical opinion. There are, however, two 
further propositions upon which the response was 
rested, which merit more particular notice. 

The first is that “numerical units of ‘cases filed’ 
are meaningless as an index to the burden which their 
disposition involves.” In measure, this is true of any 
general totals of litigation, as the writer was at pains to 
point out in the previous discussion of this aspect of 
the matter." But it is to be remembered that, for cer- 
tain purposes relevant to the case, the totals of cases 
filed are not necessarily meaningless; e. g., to estimate 
the trends in the volume of litigation over a period of 
time or to form a basis for the calculation by reference 
to other factors of the proportion of judicial business 
which a particular type of cases constitutes. Such cal- 
culations will necessarily require sufficient numbers of 
cases in each type to assure comparability from year to 
year, and the results will be at most approximate, yet 
not for that reason insignificant. Incidentally, it is in- 
teresting to note that the criminal cases, instanced to 
show the unreliability of general totals, presumably re- 
quired for their disposition in the fiscal year 1930 ; 
relative time-cost closely corresponding to the Pos slg 
ages of such cases filed and terminated !"? 

The second proposition relates to the propriety of 
measuring the business of the district courts by a count 
of opinions published in the Federal Reporter, opin- 
ions, not of the district judges only, but of both district 
and circuit court judges. This procedure was justified 
on the ground that “the vane of opinions . . . is 
most relevant for insight into the time of all the fed- 
eral judges that goes to diversity business.”"* Aside 
from the fact that the opinions are not published so as 
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72. According to the estimate of “‘the relative amounts of time’ 


spent by the federal district courts on various types of business as 
given in the Report on the Cost of Crime prepared for the National 
Commission on Law Observance and Enforcement by G. H. Dorr and 
S. P. Simpson at pages 114 ff., the direct urt expenses allocable to, 
or in other words, the proportionate amount of time spent upon, crim 





inal business during the fiscal year 1930, was 46% of the total During 
the same period, 86,719 or 44% of the 196,953 proceedings filed and 
82,609 or 48% of the 191, 622 proceedings terminated were criminal 
This deeree of corre ndence may be f urse, no more than a 
single coincidence, and, in any event, it will not do to draw unwar- 
ranted inferences It does seem to suggest, however, the possibility of 
establishing a statistical relationship between the mbers of cases filed 
if sufficient in volume, and the prospective t me~ st which will b 
involved in their disposition, assuming, of « rse, substantal homogeneity 
in the character of the various types of litigation, modes of trial, etc., 


in the period considered 
73. Op. cit, supra, note 70 at p. 1099 


to represent litigation typically, there is a quest 
to their adequacy in this particular case as a c1 
of judicial business. In the case of the circuit 
of appeals, in view of the fact that a large pr 
of cases are reported, it may well be possible 
mate the distribution of the appellate business wit 
ficient accuracy by analysis of the opinions. 
the specific reference in the response to the situat 
the Second Circuit suggests that this possibility 
iginally have been in mind. However this may 
the case of the district courts, to which attentio1 
directed, the reported cases are an inadequate s 
and do not form a fair criterion by which to 
either the percentages of trial cases or whether th: 
trict judges were duly occupied. 

To illustrate, the first seven of the ten volun 
the Federal Reporter upon which the estimate 
based, were published during a period, roughly « 
sponding to the period covered by the annual repo: 
the Attorney General for the fiscal year 1927. I 
year there were 158,055 cases terminated in the fe 
district courts; if the bankruptcy cases be exclu 
31,154 of these cases either proceeded to judgment 
civil, or were tried by jury, if criminal. In the 
volumes mentioned, 982 cases were reported from 
district courts, being distributed as follows: 61 cri: 
nal; 152 bankruptcy; 258 United States civil; 147 
miralty ; 120 diversity of citizenship; 244 other 
cases. At the commencement of the period, there w 
125 district judges; at the end, 131. A rough aver 
of these figures is interesting: (a). One out of al 
161 cases terminated in the district courts or, exclud 
the bankruptcy cases, one out of approximately ev 
37% cases proceeding to verdict or judgment, was 
ported,—which is to say, more than 99 per cent of t 
cases terminated and presumably more than 97 per ¢ 
of the non-bankruptcy cases tried were not represent 
in the reports. (b). An average of 8 cases was | 
lished during the year for each district judge, and 1 





quite a single reported opinion in the year in a divers 


citizenship case can be attributed to each judge. 
other words, from a statistical point of view, the 
ports did not reflect the character of the federal litig 


tion in the district courts in an adequate or represent 


tive manner, nor, from a practical point of view, 

they indicate the larger part of the activities of 

trial judges. In view of this situation, which merely « 
hibits the limitations of the reports as a basis of stat 
tical calculation for many purposes, it is difficult 
subscribe, so far as the reported opinions of the distr 
courts are concerned, to the view that the volume 


opinions in diverse-citizenship cases “is most relevai 


for insight into the time of all the federal judg 
goes to diversity business.” 


XI 


In view of the questionable basis of the “usu 
estimate” that the diversity of citizenship cases const 


tute one-third of the business of the district courts, 
commendable effort was made to secure more relia 
information. A questionnaire was sent to the vari 


district judges and the tabulation of the results, 


shown in Senator Norris’ report, indicates that 27 
per cent of the civil cases filed in the federal distri 
courts during the calendar year 1929 or, in other words 
from 2.5 per cent to 7 per cent of the total federa 


trial litigation, represented the cases in on 
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f citizer p."* It would indeed be pleasing 
without ation evidence which substan- 
rms the tentative estimate, previously sug- 

y the writ that these cases constitute “some- 
e five pet t” of the litigation in the district 
her ifficulties in so doing. The prob- 
lved in securing tolerably accurate judicial 
sufficiently notorious and important, that 


fficulties will scarcely be regarded 
holesome effort to clarify the 


preliminary matter, it is to be noted that the 
ble to misconstruction. Thus, it 
wwe 8 of the report in which the question- 

} it ] 


which have been made from any 


will bring as much relief as would 
yosed bill. It is estimated that the 
iarvy would be decreased from 25 to 

if this | uld be enacted into law.’™ 

. 3 
ing the tabulation, the following 
rt e 1U 

I from this Table the indications are 
law it would reduce the civil cases in 
ent. This substantiates the claim 
hat of the remedies which have been proposed 
ral rts, tl ll would go much 


s been proposed.”™ 
word “ makes all the difference between 
25 or 7 p ent. It is also somewhat curious, 
the fact that the statistics as to the federal 
yurts it nnual reports of the Attorney 
il relate t fiscal year, ending June 30, that 
estionnai! d for a report upon cases in the 
yeal result is that it is impossible to 
he totals of | cases with the totals in the an- 
1 for an identical 


ports of t Attorney Gene! 


There are ever, difficulties less venial than 
1e questionnaire sent to the district judges 
fferently drawn from a statistical point of view 
t, a report was asked 
cases were filed” in each district 
the caler ear 1929. Consequently, it was 

ide clear what “civil” cases were to be counted. 
unnual reports of the Attorney General divide the 
il civil cases into three chief groups,—United 
es civil cases, banl ruptcy proce edings, private liti- 
1. Comparison of the totals of civil cases re- 
ted in response to the questionnaire with the totals 
annual reports of the Attorney General for 1929 
uggest that the figures are not compar- 
ey do not uniformly correspond with any 
he categorie f civil cases given in such reports. 
it was not expressly stated in the que stionnaire 
nly thosé ; in which diversity of citizenship 
he sole o1 f federal jurisdiction, should be 
ted as diversity cases: what was asked was how 
vy cases wert n account of the diversity of citt- 
hip clause the law.” There is indication that 
oversight materially affected the result; the tabu- 
suggests that the frequent duplication of grounds 
instances, have been 





irisdiction n not, in various 
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75. Op. cit. supra, note 64, 8 
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duly noticed in counting the diversity cases. It is ob- 
vious that only the cases, which were in solely on ac- 
count of diversity of citizenship, would have been af- 


fected by the elimination of that ground. The basis 
for these observations, involving somewhat tedious de- 
tail, now exacts attention."" 

A. The reported totals of “civil cases” are first 
to be considered. The questionnaire elicited responses 
as to 77 federal districts. The totals of “civil” cases 
filed in the calendar year 1929, given in these responses, 
if compared with the totals of cases filed in the fiscal 
years 1929 and 1930, which overlap the calendar year 
1929, as stated in the annual reports of the Attorney 
General, may be approximately classified as follows: 

1. In 3 instances, the totals of civil cases given 
are substantially less than the totals of “private litiga- 
tion” in the annual reports of the Attorney General. 

2. In 8 instances, the totals of civil cases given 
substantially correspond with the totals of “private liti- 
gation” in such reports. 

3. In 38 instances, the totals of civil cases given 
substantially correspond with the sums of the totals of 
“private litigation” and United States civil cases in 
such reports 

4. In 12 instances, the totals of civil cases given 
are substantially more than the totals of “private liti- 
gation” in such reports and substantially less than the 
sums of the totals of “private litigation” and United 
States civil cases. 

5. In 13 instances, the totals of civil cases given 
are substantially more than the sums of the totals of 
“private litigation” and United States civil cases in 
such reports. 

6. In 3 instances, the totals of civil cases given 
are not sufficiently described to permit comparison. 

Of course, the comparison upon which the above 
classification is based was necessarily rough, as the 
periods involved are not identical. It would be tedious 
to give all the sets of figures involved, but at least the 
wide variations may be indicated by illustrative speci- 
mens, €. g.,— 

Kentucky, Eastern District: total of civil cases re- 
ported, 112. Compare totals of “private litigation” in 
annual reports of Attorney General, 125, (1929), 163, 
(1930) ; totals of United States civil cases in said re- 
ports, 256, (1929), 353, (1930) 

Illinois, Eastern District: total of civil cases re- 
ported, 2,449. Compare totals of “private litigation” 
in annual reports of Attorney General, 105, (1929), 
120, (1930) ; totals of United States civil cases in said 
reports, 437, (1929), 291, (1930) ; totals of bankruptcy 
cases in said reports, 609, (1929), 660, (1930) ; totals 
of criminal prosecutions in said reports, 705, (1929) 
759, (1930); totals of all cases filed in said reports, 
1,857, (1929), 1,830, (1930). 

Ponneyivame, Western District: total of civil cases 
reported, 520. Compare totals of “private litigation” 
in annual ‘reports of Attorney General, 264, (1929), 
221, (1930) ; totals of United States civil cases in said 
reports, 1,474, (1929), 992, (1930); totals of bank- 
ruptcy cases in said reports, 730, (1921), 688, (1930). 

Vermont: total of civil cases reported, 314. Com- 
pare totals of “private litigation” in annual reports of 
Attorney General, 19, (1929), 26, (1930) ; totals of 
United States civil cases in said reports, 31, (1929), 
40, (1930) ; totals of bankruptcy cases in said reports, 
200, (1929), 281, (1930). 

9%. The ensuing analysis involves a comparison of the table in 


Senator Norris’ report, id., 9-10, with the res given in the Annual 
Repcrts of the Attorney General for the fi years 1929 and 1980. 
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. The reported total of civil cases filed in the East- 
ern District of Illinois is the most grotesque; it ex- 
ceeds the total of all cases filed in either 1929 or 1930 
by a third. Although other variations from the norm 
are less striking, it is clear that, if the figures given in 


the Attorney General’s reports are a fair measure, the 
| reported totals of civil cases are not comparable in any 
i reasonable sense of the term 

a B. A similar situation exists with respect to the 
| totals of cases involving diversity of citizenship re- 


ported in response to the questionnaire. Thus, the 
counts of diverse-citizenship cases for six of the dis- 
tricts as to which reports were made, are greater than 
| the totals of all private litigation in these districts for 
either of the fiscal years 1929 and 1930, as given in the 
annual reports of the Attorney General, (Arizona, Col 
orado, Illinois, Eastern District, New Jersey, New 
Mexico, Washington, Eastern District). In two of 
these instances, (Illinois, Eastern District, and Wash 
ington, Eastern District), the number of diverse-citi 
zenship cases given is greater than the sum of all pri- 
o vate litigation for the two fiscal years 1929 and 1930! 
In six additional instances, the counts of diverse-citi- 
zenship cases are greater than the totals of all private 
litigation for one or another of the fiscal years 1929 
and 1930, (Idaho, Mississippi, Northern District, Mon 
tana, Nebraska, Nevada, New Hampshire). In eleven 
additional instances, the counts of diverse-citizenship 
cases are so close to the figures for private litigation 
for the fiscal years, 1929 and 1930, as given in the an 
nual reports of the Attorney General, as to justify a 
suspicion that a count was made of all cases in which 
diversity of citizenship was alleged as a ground of jur- 
isdiction and not of the cases in which diversity was 
the sole ground. (Alabama, Northern District, Arkan- 
sas, Eastern and Western Districts, California, South 
ern District, Indiana, Southern District, Ohio, North- 
ern District, Oklahoma, Western District, Tennessee, 
Eastern and Western Districts, Virginia, Western Dis- 
trict, Wyoming). 

In these last eleven instances, the counts of diverse 
citizenship cases may, of course, include only cases in 
which diversity of citizenship was the sole ground of 
citizenship, but it seems improbable in view of the fig- 
ures from other districts. This may be illustrated by 
the figures for Virginia: 

Eastern District: total of civil cases reported, 101 ; 
total of diversity of citizenship cases reported, 33. Com- 
pare totals of “private litigation” in annual reports of 
Attorney General, 118, (1929), 191, (1930). 

Western District: total of civil cases reported, 125 ; 
total of diversity of citizenship cases reported, 40. Com 
pare totals of “private litigation” in annual reports of 
Attorney General, 43, (1929), 46, (1930) 

The discrepancy between the figures reported for 
these two districts is wide: thus, the total number of 
diverse-citizenship cases reported for the Eastern Dis 
trict is 27.3 per cent of the total of “private litigation’ 
for the fiscal year 1929 and 17.3 per cent of the total 
for 1930; on the other hand, the total of diverse-citi- 
zenship cases for the Western District is 93 per cent of 
the total of “private litigation” for the fiscal year 1929 
and 87 per cent of the total for 1930. To be relied 
upon with any confidence, figures presenting such a dis 
crepancy need to be verified 

In the absence of such verification, the accuracy of 
the figures given as to the numbers of diverse-citizen- 
} ship cases filed in the remaining districts cannot be ade- 
quately tested. In view of the way in which the ques- 
tionnaire was framed, however, it is difficult to resist 



































































the suspicion that there are included even in thes 
stances a certain number of cases in which dive 
citizenship was not the sole ground of federal 
tion. It is, nevertheless, of incidental interest 
how the count for these 54 districts, ( West 
being excluded, since the district is not indicated 
pares with the totals for these districts, as giver 
annual report of the Attorney General for 192 
cording to the tabulation in Senator Nort 
there were 5,448 diverse-citizenship cases filed ir 
districts in the calendar year 1929. According 
annual report of the Attorney General for 192 
total number of cases filed in these districts in the { 
year 1929 was 117,645; the total of “privat 
was 11,760, of which 2,110 were admiralty cases 
the total number of United State civil cases 
16,657. Thus, the number of diverse-citizenshij 
filed as reported for these districts was 4.8 per 
the total number of cases filed in an overlappi 
not identical period, 19.9 per cent of the sum of 
States civil cases and “private litigation,” 48.1 pe: 
of the total of “private litigation,” and 58.6 per 
the total of private litigation, excluding the 
cases. Though, for the reasons indicated, thes 


sults cannot be relied upon as more than establis 
presumption, it is interesting to note how far the 
respond with the tentative estimate that the dive 


citizenship cases form about 5 per cent of the total 
eral litigation, which was based upon at 


annual reports of the Attorney General, and with 
results of an independent but not entirely comy 
study of federal litigation."* 

XII 


With this, the analysis of the case of the fed 
diverse-citizenship jurisdiction, as reported prima 
in the hearings had in the last session of Congress 
concluded. From an objective point of view, even 


facts as to congestion of federal dockets and the r 
tion thereof to proposed legislation were not satisf 
torily established. The argument to abolish the 
verse-citizenship jurisdiction on the score of congest 
federal dockets, it appears, was based upon two in 
patible and excessive estimates of the volume of di 
sity cases, each defective in fact and misleading 
statement. The condition of the federal dockets 
not analyzed, and it was not shown that the transf 


ence of the federal diversity cases to the state cout 
would effect any significant economy in the administt 
tion of justice in this country. In short, the lk 
argument for the disestablishment of the federal 


verse-citizenship jurisdiction, as propounded in ( 
gress, was not merely unproved but irrelevant 
“The net result,” it may be inferred, “seems 
that nobody knows how much time is consumed in f 
78. From the 
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1932, as given in the correspond- 
the Attorney General, are as fol- 
‘ ase 
Cases Cases Dismissed 
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056 24.976 24.7 
1,7 4,961 22.8 
24,722 5,321 21.5 
5010 6,563 26.2 
591 8.131 27.5 
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5. That the criminal cases, being 43 per cent of 
all cases disposed of during the fiscal year 1930, pre- 
sumably required 46 per cent of the available judicial 
time for their disposition in the district courts.” 

For reasons which have appeared in part, the fore 
going items do not, of course, admit of inferences as to 
the diversity litigation so apodictic and apparently exact 
as others which have been made on less satisfactory 
evidence. In particular, information is lacking as to 
the time required by the bankruptcy cases, which con 
stitute almost a third of the total federal litigation. 
Nevertheless, the indications are that the diversity of 
citizenship cases, forming something like 5 per cent of 
the total federal litigation, presumably consume under 
the present jurisdictional provisions 7 per cent or 8 
per cent of the total judicial time, and quite certainly 
less than 10 per cent, if the data summarized above ar« 
reliable. Under this rough estimate, which will need 
correction as more specific information becomes avail 
able, the diversity of citizenship cases, important as 
they are, can scarcely be described as a dominant fac- 
tor in the problem of “congested federal dockets.” 

However desirable a more exact estimate of the 
volume of diversity cases in the federal courts might 
be from a scientific point of view, in the light of other 
considerations such refinement appears less pertinent to 
the practical problems raised by the proposal to abolish 
the federal diversity of citizenship jurisdiction. To do 
so in order to relieve the federal dockets is to rob Peter 
to pay Paul; as above suggested, the ineluctable conse 
quence would be proportionately to increase litigation 
in the state courts. In other words, the proposal rests 
upon a misconceived conception of the problem of con 
gested dockets. A mere juggling of jurisdictions does 
not promise a cure for this problem, which involves the 
entire range of questions as to how the administration 
of justice may be made more expeditious and economi 
cal. If diversity of citizenship is an appropriate ground 
of federal jurisdiction, the federal courts should be 
equipped to dispose of the corresponding litigation ; if 
not, congestion of federal dockets will not show that 
such is the case. Hence, the statistical argument for 
the elimination of the federal diversity of citizenship 
jurisdiction is irrelevant, and more meticulous calcula- 
tion is not needed to support inconsequence. 

The attention given to this incidental argument for 
the disestablishment of federal diversity jurisdiction in 
the recent session of Congress, has been considered 
thus at length for a particular purpose. This is to il 
lustrate, in the simplest case, the point made at the out- 
set that the discussion of the matter has been contro 
versial and that, under such circumstances, the ten- 
dency is to assume essential facts and to propound the- 
ories in which the conclusions are not justified by the 
premises. This tendency in the discussion of reform 
warrants impartial, detailed study of its subject-matter 
not merely to satisfy scientific curiosity, but to estab- 
lish a basis for constructive legislation. 


It will be noted that these figures and those given above in note 


78 represent the only references made in this article to the data com 
piled by the Committee on the Study of the Federal Courts and are 
cited merely by way of corroboration. The remaining items, as indi 


cated in the text, are based upon other published sources of information 
For these latter items and for the inferences and views expressed in 
the text, Dean Clark and the other members of his Committee of course 
share no responsibility, as this and the preceding articles have not been 
developed in connection with, much less inspired by, the valuable work 
which is being done by the Committee 

In anticipation of the publication of the results of the Committee's 


investigations, the writer has expressly refrained from elaborating ir 


the text the general and tentative presumptions indicated. His belief 
is that, in the presentation of such results by the Committee, the prob 
lem can properly be treated in more adequate detail than in this brief 
article 


81. See note 72 above. 

































































DEPARTMENT OF CURRENT LEGISLATION 


The Trend of Taxation of Motor Vehicles 


By Ricuarp W. Hocug, Jr. 


ITH both Nation and State struggling to uted to evasions of such taxes. The earlier stat 

overcome deficits and balance their re- im the main simply prescribed a sales tax or lice: 

spective budgets, one of the major current tax upon dealers, with the result that large < 
legislative problems is to ascertain the best method sumers, by purchasing at wholesale outside of 
of obtaining additional revenue. In the solution, state and importing for domestic use, avoided 
or attempted solution, of this problem the motor’ tax. In one case before the Supreme Court? it 
vehicle has played a large part. It was stated ina even contended that the failure to tax the use 
recent radio broadcast that the automobile had di- 
rectly or indirectly contributed $110,000,000 of the ination against local traffic in favor of 
$220,000,000 collected under the 1932 emergency tax traffic in the commodity, thereby depriving 
act. The extent to which the automobile owner dealers of the equal protection of the law. The « 
has been taxed prompts an inquiry into the nature’ upheld the statute, but in doing so pointed out t 
and trend of the various levies to which he has been erroneous assumption that gasoline imported 
and in all likelihood will continue to be subjected. use within the state was protected by the co 
The most familiar forms of taxation are the oper- merce clause.” As a result of the possibilities 
ator’s license, registration and gasoline taxes. Many evasion inherent in the statutes, and the rem 
states also exact additional excise taxes from mo- of any doubt as to the inapplicability of the cor 
tor trucks and busses for the privilege of carrying merce clause in such a situation, throughout the la 
on a business for profit over the highways, either few years, the policy has been by amendment 1 
as common or contract carriers, or carriers of the impose a tax upon the importation and storage f 
owner's merchandise. Numerous other special use, or upon the use after importation when tl 
taxes add to the burden of the motorist either di- gasoline has lost its character as a commodity 
rectly or indirectly. These vary in form and sub-_ interstate commerce.” 
stance from levies upon motor club agencies’ to Many statutes however still exempt sales 
excise taxes on automobile agencies, garages, gas gasoline in the original unbroken package thoug 
stations? and the like. To this list could be added such an exemption from general sales or privileg 
sales, franchise, income and property taxes, but taxes is not constitutionally required."* Of cour 
these taxes are general in their application, their actual use of the gasoline in propelling vehicles e: 
incidence being felt by the public as a whole, and gaged in interstate commerce is exempt,” unles 
not primarily by the motor vehicle owner. the tax is exacted as the price of the privilege 

The spectacular rise in the amount of revenue’ using the state highway.’* In nineteen states th 
produced by gasoline taxes has brought forth vigor- statutes are of this nature by express wording. ‘ 
ous protest from motor organizations. In 1919 the remainder the great majority place the 
when this type of statute was first put into effect upon the privilege of selling or distributing 
by four states the revenue obtained amounted to line, but a number provide for refunds 
$1,022,514." By 1930 this figure increased to $494,- chasers of fuel used otherwise than on 
683,410* at which time all of the states had passed ways. Whatever the nature of the tax it 
similar measures. The 1932 figure is estimated at collected at the source from dealers or d 
$525,000,000, a decrease from the amount of the’ with refunds to purchasers for other than 
previous year.’ In determining whether such an - purposes. In amount the tax at present runs f 
increase is justified it must be remembered that the federal tax of lc per gallon" to the Florida and 
from 1919 to 1931 total car registrations in the coun Tennessee" taxes of 7c. The average throughout 
try rose from 7,566,446 to 25,000,000,° while ex- the country amounts to 4c. which does : 
penditures upon highways increased over twenty the federal tax nor additional taxes levied 
fold.’ 3 ties or municipalities. 
From the point of view of th 





Sinan 


: , ne review e legis That the rise in motor vehicle registra 
¢ » oe > > Ss » Tr > oprection 
lative action by the courts the wees ject has not been so spectacular as in gasoline 
raised against such statutes has been under the ; 
. 4 T y ; { tefineries arn 278 U. § 9 1929 
interstate commerce clause of the U. S. Constitu- +" — —— —, Harmon, U. S. 499 
tion. It seems remarkable that erroneous con- 11. See Gregg v. Query, 286 U. S. 472 (1932), u 
‘ 5s P . Carolina statute of this nature. Also see Burke Bass 

struction of this clause in all probability contrib 1932). . e ae 
- - 12. See Sonneborn Brothers v. Cureton, 262 U. S 

1 Laws of Montana 19381, Ch 3 13 Helson v. Kentucky, 279 U. S. 245 (1929 

2 Alabama Laws 1919, se 361. p. § Laws 1927, sec. 20, p. 139 14. State v. Johnson, 178 La. 669 (1931) See Varr 

8 Federal and State Tea stem Research Foundatior v. Babcock, 1 F. Supp. 687 (D. Ct. Idaho—1932), but 
1932 ed.) at p. 107 ways v. Shaw, 48 Fed. (2d) 138 (D. Ct. W. D. Okla 

4 ». cit. supra note 3 continent Air Express Corp. v. Lujan, 47 F (2d) 266 (D 

5 N. Y. Times for anuar , ; , -1931) 

6. Firet figure from Hichwe H »* ‘(Highway Education 15. Sec. 617, 19382 Rev. Act 
Board, 1929), at p. 27 Second figur N. Y. Times for January 16. Comp. Gen. Laws Fila. 1927, Title VI, ¢ 4 
1, 1923 as am'd by Laws 1929, Ch. 14573-5 and Gen. Acts & 

7 Highway Finance full ; I her nmerce 15659 and 15788; Tenn. Code 1932, Part I, Title 
3/1/82) secs. 1126-48; and see Chea. 6 & 11, 2d Extra, Sess 

8. Art. I, Sec. 8, cl. 3 ub. Acts 1931 (Regular Sess). 
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of the tax in general, or upon particular types of 
vehicles is in the main a matter of legislative dis- 
cretion. The possible grounds of contest so far as 
state constitutions are concerned would seem to be 
in such clauses as those prohibiting special and 
local laws, specifying the kind of title, or in the 
usual due process and uniformity provisions. In- 
deed occasionally the taxes are either a part of the 
constitution itself, or the constitution specifically 
allows heavier taxation upon vehicles, In general 
the power to classify vehicles into pleasure cars, 
truck and buses, and to place taxes in varying 
degrees upon such classes, and to place taxes in 
varying degrees upon common carriers between 
fixed termini and over regular routes and other 
common carriers, Or upon common carriers, con- 
tract carriers and private carriers is practically un- 
limited.** To date no classification of motor ve- 
hicles in varying brackets has been upset under the 
equal protection clause* of the U. S. Constitution 
by the Supreme Court though at least in one in- 
stance exemptions have rendered a statute invalid.*’ 
State courts have followed the policy of the Su- 
preme Court in giving the legislatures a wide degree 
of power in this respect. 

Under the interstate commerce clause,** how- 
ever, a different situation prevails. Here the Su- 
preme Court has enunciated the rule that a license 
tax, as such, to be valid must produce no more than 
is necessary for the administration of the act,” 
while a tax upon the privilege of using the roads 
must bear some reasonable relation to the use made 
of the privilege.” Decisions indicate that a flat or 
capacity rate,” or a gross receipts tax®* upon inter- 
state commerce would be invalid. One dictum™ 
seems to indicate that a tax apportioned to earn- 
ings might be invalid since it is not necessarily cor- 
related to the use made of the highways, although 
taxes upon net earnings from interstate commerce 
have been upheld.** Such measures might be saved, 
however, if levied in the form of “commutation” 
or “lieu” taxes, in lieu of any additional taxes upon 
the property of the carrier, provided the burden of 
the tax itself is not too heavy. The field has not 
been fully covered by cases involving motor vehicle 
taxes, and many questions remain to be carried to 
the Supreme Court. 

Another phase of the problem in this field needs 
yet to be touched upon—the method of collection 
and distribution of the proceeds of the taxes. A 
large number of the state systems show a fair 
amount of uniformity in method of collection. The 


25. See Bekins Van Lines v. Riley, 280 U. S. 80 (1929); Alward 
v. Johnson, 282 U. S. 509 (1931); Roadway Express Inc. v. Murray, 
60 Fed. (2d) 293 (D. Ct. W. D. Okla 1982); Grolbert v. Board Rail 


road Commissioners, 60 Fed. (2d) 321 (C. C. A. 10th Circ. 1982); Ray- 
Holm, 16) Minn. 215 (1925); State v. R. R. Commissioners, 
(1928); Iowa Motor Vehicle Ass'n. v. Board Railroad 
Commissioners, 207 lowa 461 (1928); Interstate Trucking Co. v. Dam 
mon, 241 N. W. 625 (Wis. 1932). 

26. 14th Amendment to U. S. Constitution. 

27. See Smith v. Cahoon, 282 U. S. 568 (1981). This is a regula 
tory and not a tax statute, but the principal case has been followed in 
tax cases. See Louis v. Boynton, 63 Fed. (2d) 471 (D. Ct. Kans. 1931) 
and Nutt v. Ellerbe, 56 Fed. (2d) 1058 (D. Ct. E. D. Cal. 1932). 

28. Art. I, §8, cl. 8, U. S. Constitution 

29. See Sprout v. South Bend, 277 U. S 


mond v 
196 Wis. 410 


163, at 169 (1928) and 


also American Transit Co. v. Philadelphia, 18 Fed. (2d) 991 (D. Ct 
E. D. Pa. 1927). 3 
30. See Hendricks v. Maryland, 235 U. S. 610, at 622 (1914); 


South Bend, supra note 29, at p. 170; Interstate Bus Corp 
v. Blodgett, 276 U. S. 245, at 249 (1930); Interstate Transit Inc. v 
Lindsey, 283 U. S. 188, at 185, 186, and 190 (1981). 

$1. See Sprout v. South Bend, supra note 29, at p. 170; Interstate 
Transit Inc. v. Lindsey, sxfra note 30, at p. 190; Prouty v. Coyne, 55 
Fed. (2d). 289 (D. Ct. S. D. So. Dak. 1982), probable jurisdiction on 
certiorari noted 53 S. Ct. 7. 

32. Nutt ¥. Ellerbe, supra note 27. 
S. W. (2d) 35 (Ark. 1982). 

83. Interstate Transit Inc. v. Lindsey, supra note 80, at p. 190 

34. U. S. Glue Co. v. Oak Creek, 247 U. S. 321 (1917) 
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registration tax is usually handled by the depart- 
ment of motor hicles, though in some instances 
it is managed locally. The excise taxes upon car- 
riers are usually placed in the hands of the public 
service commission, though here again a few states 
provide for collections locally or through the motor 
vehicle department or state treasury. The gasoline 
tax ordinarily is administered | treasury or 


ve 


by the 
revenue department, but in a few instances the mo 
tor vehicle department is responsible, and several 
states entrust the collection to a state oil inspector. 
Practical ability of local 
organizations or of one or several central organiza- 
tions to enforce the collection of the taxes should 
of course govern the determination to what 
administrative agency should be entrusted with the 
collection. This is the reason why 
state agencies are usually the means of collection 
If the revenue produced is to go wholly to local 
subdivisions, i instances it does, this 
should have some influence. It seems remarkable, 
however, to find an instance of a collection of taxes 
by local agencies for state purposes, and of other 
taxes for local by st: agencies in one 
state.*® 

As to the distribution of the revenue produced 
some criticism has n voiced against the exaction 
of taxes upon vehicles for other purposes than road 
construction maintenance. While these criti- 
cisms may be justified in particular instances, yet in 
the great majority of cases the taxes are specifically 
allocated and used for road purposes. As a matter 
of fact statistics show that motor vehicle and gas 
taxes have fallen far short of paying total road ex 
penditures, although the trend is towards placing 
the burden upon motor vehicle owners to a greater 
degree.*® 

Another criticism, particularly of the gasoline 
tax,®? but which might also apply to excise and reg- 
istration taxes upon carriers, is that the assumption 
that the tax does not burden them since they can 
pass it on to shippers, is not true, that in reality 
such increasing taxes result in decreasing business 
This argument, however, is not necessarily relevant 
for it strikes at the desirability or lack of desir 
ability of levying any additional taxes at all at a 
time when business should be stimulated and not 
discouraged, and not simply at motor vehicle taxa- 
tion. 

On the whole the trend in taxation of the mo- 
tor vehicle has been towards increasing amounts 
on the truck, still larger increases on the commer- 
cial, contract, and common carrier, with compara- 
tively little increase in levies upon the private 
pleasure car.) Indications for the future point to 
continued inerease upon the basis of the policy that 
users of the highways should pay for their upkeep 
and construction, though some of these increases 
may be used for other purposes. If this is the the 
ory upon which increased taxation is to be based 
scientific inquiry into the relative burdens of vari- 
ous types of motor vehicles upon the road surface 
and roadbed is essential. To some extent investiga- 
tion has already ascertained that for the amount of 
wear and tear actually caused to the highway the 
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truck has been charged too high rates 
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upon the pleasure car have been too loy 
tainly the private pleasure car and vehicles 
by owners for the transportation of their 
products can stand a larger share of the m 
hicle tax burden. 
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co-ordinate and co-operate and we hav 
sions into blocs of opinion based upon 
political philosophy, but at grave and 
ments in each of these situations the 
the clear voice of authoritative leadershi 
what gives courage to people. Even if 
lar remedy selected by the constituted 
the moment does not seem the most pe 
the question of following the duly const 
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Impeachment of District Judge Harold Louderback 
HE United States Senate, 
ment, convened as a Court of Imp« 

April 11, for the trial of the articles of 

exhibited by the House of Represent 

Harold Louderback, U. S. Distri 

Northern District of California 
The managers the part 

Representatives who appeared befor: 

in the impeachment proceedings were Rey 

Sumners, of Texas, Perkins 

of Tennessee, Guyer, of Kar 

and Lewis of Colorado 

Louderback 

represented 

(Senate Document 21; printed in the 

Record of April 11, page 1158) to 

Impeachment was read to the Senate 

a motion to make Article V of the 

peachment more definite and certai1 

Managers agreed to submit to the H 

sentatives the matter of amending thi 
May 15 the Senate 

the trial, the managers on the part 
have until May 1 to file replication 
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MORTGAGE FORECLOSURES IN COOK COUNTY" 


into the Foreclosure Situation in Chicago and Cook County Reveals an Eco 
insound and Wasteful Method—Excessive Costs Frequently Make Mort- 
gagee’s Right of Redemption Worthless except for Its Nuisance Value—Fees and 
Other Items That Go to Make up the Total in Such Cases, etc. 


By Homer F. Carey 


} ré sor oT 


1 


ss of the world-wide depression 
Cook County real estate can 
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3,148; 1929—3,852; 1930—5,818; 
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Law in Northwestern University 


which makes the redemption right almost worth 
less except for its nuisance value. The average cost 
of foreclosure in Cook County of mortgages under 
$10,000 has been approximately 20% of the face 
amount of the debt and this cost is exclusive of receiv 
er's and receiver's attorney's fees. This compares un 
favorably with foreclosure costs in the years 1903 
and 1917 where in cases of like mortgages the costs 
amounted to about 9%. In the foreclosure of 
mortgages between $10,000 and $100,000 the cost 
during the recent period has been 10% and in 38 
cases of large mortgages averaging $471,000 the 
costs amounted to 4.6%. In 52 cases of large mort- 
gages averaging $202,000, complainant's solicitor’s 
fees alone amounted to over 5%. In the large 
mortgages securing bond issues, as will be pointed 
out later, there are very substantial additional 
costs involved in reorganization. 

The costs to which reference is made in the 
preceding paragraph consist of various items which 
will now be detailed. 

1. One of the largest items is the fee of the 
solicitor who represents the foreclosing party. 
This fee has increased in recent years and has been 
in excess of that approved in reported cases in 
years before the depression. It has also been in 
excess of that approved in a schedule promulgated 
by the Illinois State Bar Association. It may be 
said with substantial accuracy that the fee of com 
plainant’s solicitor constitutes more than half of 
the total foreclosure cost mentioned in the preced- 
ing paragraph. To remedy this, the Chicago Bar 
Association on January 21, 1933, recommended a 
schedule of fees which if followed by the legal pro 
fession would effect a very substantial reduction 
There has been considerable resistance to the adop 
tion of that schedule. This has been disappointing 

2. Another large item is the cost of reference 
to a master. Although nearly all the foreclosures 
are uncontested, the practice of referring the same 
to masters is hardly without exception. This prac 
tice must be condemned for it means that mortgage 
litigants are paying out of their own pocket for a 
judicial service the cost of which can not be justi- 
fiably heaped upon them. It is estimated that the 
fees allowed masters in foreclosure cases alone 
amounted to over $1,000,000 in the year 1932. The 
fees of masters ranged from about 6% of the face 
value of the mortgage in the case of small mort- 
gages to about 1% in the case of large mortgages 
securing bond issues, and have been clearly in 
excess of those approved by the reported cases. As 
a justification for taking fees of several thousand 
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dollars for a few hours’ work in bond issue fore- 
closures, some masters have pointed to the fact 
that the Illinois Supreme Court has held that the 
folio fee of fifteen cents per folio of one hundred 
words applies to documentary evidence introduced 
before the master as well as to oral testimony. 
Accordingly a great volume of bonds are received 
in evidence. Attorneys have not been zealous in 
safeguarding the interests of their clients either by 
questioning the propriety of a reference or in con- 
testing the amount of the master’s fee. This has 
been due no doubt to the fact that the attorney’s 
fee is fixed in the first instance by the master. The 
chancellors have not assumed to act upon their 
own initiative to reduce allowances. 
Some of the favored masters have had as many as 
1,000 references each during the period of thirty- 
three months immediately preceding September 1, 
1932, and during a period of twelve months some 
of those masters have been allowed fees in fore- 
closures alone in excess of $75,000 

3. In addition to complainant’s solicitor’s fee 
and the master’s fee, there are the trustee’s fee, 
publication costs both for publication of the sum- 
mons and the advertisement of sale, stenographer’s 
fees and miscellaneous court costs 

Added to the costs already spoken of are the 
expenses of receivership which consist of the receiv- 
er’s fee and that of his attorney. Receivers have 
been appointed in about 87% of the foreclosure 
suits that have been prosecuted to a conclusion. 
The receiver’s compensation averages from about 
9% of the gross income in the small cases to about 
6% in the large cases. The fee of the receiver’s at- 
torney about equals that of the receiver. It is im- 
possible here to go into receivership evils. But 
one of the most serious of the receivership abuses 
has occurred through the appointment of a receiver 
who has in turn hired a manager for the property 
at a large salary and who has claimed for himself 
or itself, and been allowed, full receiver’s compen- 
sation. This has frequently occurred in the case of 
corporate appointments and also in the case of the 
appointment of a corporate officer as receiver. It 
is sufficient to say that receivership at its best has 
brought no advantage to either the mortgagor or 
to the mortgagee. In but very few cases has the 
receiver made any payment on account of taxes. 
The instances in which a receiver has applied any 
of the income from the property to the payment of 
any portion of the indebtedness are exceedingly 
rare. No other conclusion can be reached than that 
receiverships have been futile. In lieu of a receiver- 
ship the courts should allow the equity owner to 
remain in possession for the purpose of collecting 
the income, with the same powers as a receiver and 
subject to the same liability for contempt. Still 
another method of avoiding a receivership is to 
award the mortgagee possession of the property by 
way of incidental relief in the foreclosure suit. 
Upon default a mortgagee has the right to the in- 
come of the property and may maintain ejectment 
under Illinois law. 

In addition to all of the foreclosure expenses 
heretofore mentioned there are others that assume 
large proportions in the bond issue cases. These 
are due very largely to the practices incident to the 
formation and operation of the bondholders’ pro- 


excessive 












tective committee. In theory, the protective « 
mittee exists for the protection of bondholders 
in reality in many instances, at least, the protect 
of bondholders has not inspired their formatio: 
operation. Very frequently the dominating 
ments in the committee’s organization are tl 
responsible for the unlawfully excessive issu: 
bonds whose owners they now assume to prot 
The truth is that the antecedent relation of the 
persons to the issue shows that frequently the 
unfit to assume the fiduciary duties devolving 

a protective committee. Those who had or obtai: 
a list of bondholders have been active in formi: 
these committees, often with the view of promot 
their own interests. The drastic agreements un 
which the deposit of bonds is commonly obtain¢ 
give the protective committee powers so extens 
that the control of the property upon reorgani 
tion is in its hands. I 















































These agreements bear e 
dence upon their face of the promotional spirit b: 
hind such committees. The items of expense tl 
grow out of the present method of reorganizati 
include the fee of the depositary, protective co: 
mittee’s fee, fee of the attorney for the committe 
expenses incident to the formation of a liquidati: 
trust or a new corporation, commission on a n¢ 4 
loan, guaranty policy cost, and the cost of acquirit 
redemption rights. The expenses of reorganizatior 

quite generally equal the total of all other fore 

closure costs exclusive of receivership expense 

and in many instances are in excess thereof. Thes: 
expenses frequently bring entire foreclosure cost 
exclusive of those incident to the receivership, wy 

wards of 15% of the face amount of the indebted 

ness. Seldom are such costs less than 10%. There 

are instances where these foreclosure costs (ex 

clusive of receivership) exceed the forecl 
price. 

The foregoing brief survey of foreclosure costs 
shows how ruinous the process of judicial fore 
closure has been. The remedy lies not in correct 
ing the evils that exist in connection with foreclos 
ure, but rather in checking resort to foreclosure 
The net result of foreclosure is to give the mort 
gagee the same property he had before as security 
and no more. He has paid a high price for this 
and has obtained a good sized deficiency decre« 
against a debtor usually insolvent. In the bond 
issue cases the detriment suffered by bondholders 
is even more serious. To cover foreclosure costs, 
reorganization costs, taxes and payment to non- 
depositing bondholders, a first mortgage loan has 
been placed upon the property, the old bondholders 
being given shares of stock in a new corporation 
or certificates in a liquidating trust dominated by 
protective committee forces. Where before eacl 
bondholder had an equal right with all others in the 
property, he has after reorganization obtained a 
form of security that subjects him to the will of a 
majority. Already some of those first mortgages 
are in default with the result that the former bond 
holders are certain to lose everything. 

Foreclosure, from the viewpoint of the mort y 
gagor means the entire destruction of his equity 
Where a mortgagor once had a substantial invest 
ment in the property it is unfair that all the hard 
ship of the depression should be visited upon him 
If during the continuance of the depression the full 
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the property can be made available to 
ret thout the expense of a receiver- 
irecting the mortgagor to apply the in- 
e property as a receiver would be obli- 
en there is no injustice in staying 
reclosure suits until economic con- 
u It is apparent that the public 
rest demat this course be taken. 
very recent case,’ Judge Harry M. Fisher 
rt of Cook County after carefully 


ewing the ruinous course of foreclosures and 
taking ial notice of the seriousness of the 
gency, reached a result that, as far as the 
vs, is by all odds the most significant 
rea ig in beneficent effect yet reached by 
court held (1) that no receiver be ap- 
ted; (2) that the mortgagor be allowed to re- 
in posst mn of the property subject to the 

e duties receiver and subject also the same 


nalties for ntempt; (3) that the complainant 


not proceed with the foreclosure until the 

er order of the court, but that jurisdiction of 
ise sh be retained and the complainant be 
the rig proceed with foreclosure upon a 

that economic conditions have so changed 


The effect of the de- 
is to secure to the mortgagee the application 


a course. 


ie fu e of the property without any of 

excessive reclosure costs; and to the mort- 

gor it preserves his interest in the property from 

iction, \ would inevitably follow if a sale 

e had 1 present economic conditions. Thus 

e interest of both the mortgagor and mortgagee 
reserve d 

The dec n of Judge Fisher shows a thorough 

p of the true function of a court of equity. It 

s how < judicial system can cope with eco- 

ic con when it is properly administered. 


juity courts manifested a greater 


rility and adaptability in meeting emergencies 
1an in Illino Che recent opinion*® of Judge John 
D. Wickhem of the Wisconsin Supreme Court re- 
ising to confirm a foreclosure sale at an inadequate 
rice unless the mortgagee who purchased at that 
ile waive a deficiency judgment, and the opinion® 
Vice-Chancellor Buchanan of New Jersey direct- 
ig the trusts a mortgage not to declare default 
nd bring foreclosure in view of the emergency, are 
titled to sp | mention. 
There its to the application of the prin- 
iple announced by Judge Fisher. Those mort- 
gors who never had an equity in the property, or 


nly a small one, those who deliberately milk the 


operty, and those who commit waste have no 
laim to consideration by the court. 
During a period when moratoria are being sug- 
gested and legislation to effect them is being en- 
ed, bot bench and the bar should consider 
irefully t means to their attainment. Care- 
thought | raise doubts as to the constitutional 
idity of s legislation. But no one conversant 
1 the his courts of equity will deny their 
wer to effect moratoria. 
and Savings Bank Division State Bank. 
al., Cook ( ( t Court, No. B-262438 (opinion rendered April 
. nk v. Giese (1983, Wis.) 246 N. W. 556 
Ve Bank & rust v. Lincoln Mortgage 
arant N. J. Eq. 557, 148 Atl. 718 
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Washington Letter 


1266 National Press Bldg., 
Washington, D. C., April 11, 1933. 

N March 23 Senator Johnson introduced 5. 
QO 752, to amend Section 24 of the Judicial Code, 

as amended, with respect to the jurisdiction 
of the district courts of the United States over 
suits relating to orders of State Administrative 
boards. The measure was referred by the Senate 
Judiciary Committee to a subcommittee consisting 
of Senators Norris, Black, Stephens, Van Nuys, and 
Austin. 

On March 27 Senator McGill introduced S. 814, 
for conservation of oil and gas and protection of 
American sources thereof from injury, correlation 
of domestic and foreign production, and consenting 
to an interstate compact for such purposes. The 
bill was referred to the Senate Judiciary Com- 
mittee. 

Senator Nye, on March 
to provide for the survival of certain actions in 
favor of the United States. The bill, which was 
referred to the Senate Judiciary Committee, reads 
as follows: 

“That no civil action to recover damages, brought by 
the United States or in its behalf, or in which the United 
States shall be directly or indirectly interested, now or here- 
after pending in any court of the United States, shaii abate 
by reason of the death of any defendant in such action; but 
any such action shall survive and be enforceable against the 
estate of such deceased defendant. This act shall not be 
construed to deprive the plaintiff in any such action of any 
remedy which he may have against a surviving defendant.” 

On March 15 Senator Dill introduced S. 492, 
providing that the second regular session of each 
Congress shall meet on the first Monday of Octo- 
ber of the odd-numbered years. The bill was re- 
ferred to the Senate Judiciary Committee. 

On March 20 Senator King introduced S. 588, 
to amend the Judicial Code by adding a new sec- 
tion, to be numbered 274 D, and providing for 
declaratory judgments. The measure was referred 
by the Senate Judiciary Committee to a subcom- 
mittee composed of Senators King, Stephens and 
Austin. 

A similar bill (H. R. 4337) was introduced in 
the House of Representatives on March 29 by Rep- 
resentative Montague. 

On March 13 Senator Dill introduced S. 341, 
relating to suits for infringement of Patents where 
the patentee is violating the antitrust laws, and 
S. 342, to amend and consolidate the Acts respect- 
ing copyright. 

On March 13 Representative Sanders intro 
duced H. R. 3216, to make the husband or wife of 
the accused competent to testify on behalf of the 
accused in the United States and Territorial courts 


Bankruptcy Bills 

The following measures to amend the 
ruptcy laws have been introduced: 

S. 302—introduced March 11 by Senator Met- 
calf relating to proof and allowance of claims by 
trustees for bondholders. 

S. 403—introduced March 14 by Senator 
Fletcher. This bill proposes to add a section num- 
bered 78, providing relief for municipalities and 
other political subdivisions, which are insolvent or 
unable to meet their debts as they mature. Meas 
ures of a similar character were introduced in the 
House of Representatives March 11 by Represen 
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tative Wilcox (H. R. 3083) and on March 29 by 
Representative McLeod. (H. R. 4311.) 

S. 842—introduced March 27 by Senator Bulk- 
ley and relating to leases and other contracts which 
are executory. 

H. R. 3759—introduced March 17 by Repre- 
sentative Celler, respecting corporations acting as 
receivers. 

H. R. 4005—introduced by Mrs. Kahn, relating 
to proof and allowance of claims by trustees for 
bondholders. 

H. J. Res. 54—introduced by Representative 
Hancock of North Carolina, to provide a two-year 
suspension period on certain debts. 

On March 11 Representative Truax introduced 
H. R. 3080, to provide that no judicial order for 
sale of any real estate shall be issued by any court 
in the United States of America for a period of one 
year from the passage of the bill. The measure 
was referred to the House Judiciary Committee. 

Method of Selling Real Estate Under Orders 
or Decree 

On April 3 Senator Reed introduced S. 1112, 
providing : 

“That section 1 of the Act of Congress approved the 3d 
day of March 1893, chapter 225, be amended so as to read 
as follows: 

“*All real estate or any interest in land sold under any 
order or decree of any United States court shall be sold 
at public sale at the courthouse of the county, parish, or 
city in which the property, or the greater part thereof, is 
located, or upon the premises, as the court rendering such 
order of decree of sale may direct: Provided, however, That 
the court may, upon petition therefor and a hearing thereon 
after such notice to parties in interest as said court shall 
direct, if it find that the best interests of said estate will 
be conserved thereby, order and decree the sale of such real 
estate or interest in land at private sale.’” 

The bill was referred to the Senate Judiciary 
Committee. 

Appointment and Salaries of Judges 

Representative Swank, on April 4, introduced 
H. J. Res. 144, providing 

“That in lieu of section 1, article III, of the Constitu- 
tion of the United States of America the following be pro- 
posed as an amendment to the Constitution, which shall be 
valid to all intents and purposes as a part of the Constitu- 
tion when ratified by the legislatures of three-fourths of the 
States. 

“The judicial power of the United States shall be vested 
in one Supreme Court and in such inferior courts as the 
Congress may from time to time ordain and establish. The 
judges, both of the Supreme and inferior courts, shall hold 
their offices during good behavior, and shall receive a com- 
pensation for their services, to be ascertained by law, and 
paid out of the Treasury of the United States.” 

On March 16 Representative Celler introduced 
H. R. 3643, providing: 

“That the following salaries shall be paid to the sev- 
eral judges hereinafter mentioned in lieu of the salaries 
now provided by law, namely ; 

“To each of the United States Circuit Courts of Ap- 
peals judges the sum of $17,500 per year, payable in monthly 
installments 

“To each of the district judges serving regularly on 
courts located in cities having a population of more than 
one million according to the United States census, the sum 
of $12,500 per year, payable in monthly installments. 

“To each of the judges of the United States Customs 
Court, which court is located in the city of New York, the 
sum of $12,500 per year, payable in monthly installments 

“Sec. 2. This Act shall take effect on the first day of 
the first month next following its approval.” 

Representative Celler, on the same date, intro- 
duced H. R. 3647 to amend section 283 of the 
Judicial Code by adding the following: 

“No hearsay, incompetent, or illegal testimony of wit- 
nesses shall be received by the grand jury. Stenographic 
record shall be made and kept of all testimony and same 
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shall be transcribed and shall be open to inspection of a 
person or corporation against whom any indictment, bas¢ 
upon such testimony, is found, upon order issued by t 
district court. Such order for inspection shall be issu 
only upon good cause shown that hearsay, incompetent 
illegal testimony was received by the grand jury, and t! 
the indictment was founded thereupon. The district 
may grant a motion to dismiss the indictment if foun 
upon hearsay, incompetent, and illegal testimony. The 
trict court, in its discretion, shall have the right to exa 
said minutes without permitting the inspection by any d 
fendant, and if satisfied that the indictment was founds 
upon hearsay, incompetent, or illegal testimony shall } 
the right to dismiss the said indictment.” 

Popular Election of the President and 

Vice-President 

On March 21 Senator Norris introduced S 
Res. 29, proposing an amendment to the Constitu 
tion of the United States providing for the popular 
election of President and Vice-President. The 
measure was referred to a sub-committee of t! 
Senate Judiciary Committee composed of Senat 
Norris, Neely and Van Nuys. 

Anti-Trust Laws 

On March 15 Senator Capper introduced S. 497 
to define the intent of the anti-trust laws as to ce 
tain agreements. The measure, which was referrs 
to the Committee on Interstate Commerce, pr 
vides: 

“That nothing in the antitrust laws as designated 
section 1 of the Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and f 
other purposes,’ approved October 15, 1914, shall be deeme 
to prevent a grower, producer, or dealer, selling goods ide 
tified by a special brand name or trade-mark of which h 
is the owner, from specifying, by agreement with distribu 
tors, the resale prices of such identifMed merchandise, whic 
prices stipulated in any such agreement shall be 
to all distributors in like circumstances, differing only 
to the quantity of such merchandise sold, the point of de 
livery, and the manner of settlement.” 

A similar bill was introduced in the House of 
Representatives by Representative Kelly of Pen 
sylvania (H. R. 3677). 

Five Day Week Bill 

On April 6 the Senate by a vote of 53 to 3 
(twelve not voting) passed Senate Bill 158, intr 
duced by Senator Black of Alabama to prevent 
interstate commerce in certain commodities an 
articles produced or manufactured in industria 
activities in which persons are employed more than 
5 days per week or 6 hours per day. The measur: 
was considered in the Senate Judiciary Committe: 
by a subcommittee consisting of Senators Norris 
Borah, Robinson, McCarran and Black and o1 
March 30th was reported favorably to the Senate 
with amendments (Senate Report No. 14). 

A measure of a similar nature (H. R. 4557) was 
reported to the House of Representatives from the 
Committee on Labor, April 4, 1933 (House Report 
24), and is now on the House Calenda: 

Hearings were held at the last session of Cor 
gress before the Committee on Labor of the Hous 
of Representatives on “Six-Hour Day—Five-Day 
Week” in connection with H. R. 14105 of the 72nd 
Congress. The hearing was printed for distribu 
tion. 

Hearings were also held before the Senat« 
Judiciary Committee, and have been printed in tw 
parts for distribution, on the‘subject “Thirty-Hour 
Work Week,” in connection with S. 5267 of tl 
72nd Congress. The bill exempts work 
perishable produce and food, milk and 
ucts, and the production of newspapers 
odicals. 
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undernourishment, destitution, and want have been steadily 
increasing; and 

“Whereas while millions of citizens, ready and 
to work, cannot secure the opportunity to do so, while 
millions of others are working in factories and industrial 
establishments ten, twelve, thirteen, fourteen, and even six 
teen hours per day, producing goods shipped and used in 
interstate commerce, to the detriment of the whole people 
of the United States, and thereby burdening, injuring, and 
destructively affecting commerce among the people of the 
several States, and with foreign nations: Now, therefore, 

“Be it enacted by the Senate and House of Represen 
tatives of the United States of America in Congress assem- 
bled, That no article or commodity except milk and/or its 
products shall be shipped, transported, or delivered in inter- 
state or foreign commerce, which was produced or manu- 
factured in any mine, quarry, mill, cannery, workshop, fac- 
tory, or manutacturing establishment situated in the United 
States, in which any person, except officers, executives, and 
superintendents, and their personal and immediate clerical 
assistants, was employed or permitted to work more than 
five days in any week or more than six hours in any day: 
Provided, That this section shall not apply to commodities 
which a cannery or manufacturing plant produces by can- 
ning or preparing for marketing or commerce fish, sea food, 
fruits, or vegetables of a perishable character: Provided 
further, That upon the submission of satisfactory proof of 
the existence of special conditions in any other industry 
included herein, making it necessary for certain persons to 
work more time than herein provided, the Secretary of 
Labor may issue an exemption permit in respect to such 
persons, relieving the commodity from the provisions of 
this Act. Newspapers and periodicals are not included in 
the description of the business activities herein designated. 

“Sec. 2. Any person who ships, transports, or delivers, 
or causes to be shipped, transported, or delivered in inter- 
state commerce, any commodities or articles contrary to the 
provisions of section 1 of this Act, shall be punished by a 
fine of not less than $200 or by imprisonment for not more 
than three months, or by both such fine and imprisonment, 
in the discretion of the court. 

“Section. 3. This Act shall not become effective until 
thirty days after the date of its enactment, and it shall not 
apply to commodities or articles produced or manufactured 
prior to the date it becomes effective; and this Act shall 
remain in force for two years after the date it becomes 
effective. Nothing in this Act shall apply to agriculture or 
farm products processed for first sale by the original pro- 
ducer 

“Passed the Senate March 13 (calendar day, April 6), 

“Attest Edwin A. Halsey, 
Secretary.” 

On April 7 Senator Black introduced S. 1181, 
to establish a six-hour day for employees of carriers 
engaged in interstate and foreign commerce, and 
for other purposes. The bill was referred to the 
Senate Committee on Interstate Commerce 

Emergency Banking Relief 

The Act of Congress approved March 9 (Pub- 
lic No. 1, 73rd Congress), passed to provide relief 
in the existing national emergency in banking, au- 
thorizes national banks to issue non-assessable pre 
ferred stock and also authorizes the Reconstruction 
Finance Corporation to purchase such non-assess 
able preferred stock or make loans thereupon. The 
Reconstruction Finance Corporation may also sub 
scribe for or lend on preferred stock of State banks 
and trust companies in those states in which such 
institutions are authorized to issue preferred stock 
Such subscriptions and loans are authorized only if 
the Reconstruction Finance Corporation is re 
quested so to do by the Secretary of the Treasury 
with the approval of the President 

The Reconstruction Finance Corporation has 
issued Circular No. 6 giving information as to the 
procedure to be followed in making application for 
subscription to preferred stock of an open bank, a 
closed bank which contemplates reorganization, or 
a bank to be newly formed, or for a loan secured 
by stock as collateral. 
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PROBLEMS OF JUDICIAL 
SELECTION 


If a questionnaire to determine the sub 
jects of paramount importance to the admin- 
istration of justice were sent to the Bar As- 
sociations of the nation, there is little doubt 
that the answers would show “judicial selec 
tion” among those at the head of the list. 
It is a question that is being discussed today 
by State and Local Bar Associations more 
than ever. Committee reports are being 
made, plans deemed suitable to particular 
State or local conditions are being pro- 
posed, organizations are going on record for 
or against particular methods of selection. 

In some quarters the judicial primary is 
the point of attack, the system of choosing 
judges at regular elections being left im- 
mune for the present. In others, a palliative 
is sought in plans to have judicial elections 
held on a different date from that of regu- 
lar elections, with the object of withdrawing 
them as far as possible from the influence of 
political associations. In others, an effort 
is being made to guide public sentiment by 
means of Bar referenda to pass on the fitness 
of judicial candidates at primary and regu- 
lar elections. This device has naturally been 
employed almost exclusively in the larger 
communities, where the problems of judicial 
selection are more acute. 

In yet other quarters there is an attempt 
to deal more fundamentally with the ques- 
tion by a demand for the substitution of the 
appointive for the elective system. For in- 
stance, the Association of the Bar of the City 
of New York, at its meeting in April, 1932, 
adopted a resolution favoring the appoint- 


ment of Judges of the Court of Appeals 
Justices of the Supreme Court by the G 
ernor, by and with the advice and conse: 
the Senate, and declaring, in support o 
proposal, that “the elective system has 
actually transferred the power of select 
of judicial officers from some person 
group of persons to the people.” But 
divergence of opinion still existing on 
subject is well illustrated by the defeat ir 
New York State Bar Association of 
jority report favoring appointment and 
adoption of the minority report which 
dorsed the present elective system. On t 
other hand, the Ohio State Bar Associati 
at its recent meeting, approved the appoi 
ive plan “in principle.” 

The appointive plan endorsed by 
Association of the Bar of the City of Ni 
York was of course the straight Fed 
method of selection. Variations of 
appointive plan, designed to afford so: 
protection against political appointments 
the Executive, have been proposed els 
where. The April issue of the Journal 
the American Judicature Society tells of tl 
plan approved by the Utah State Bar, und 
which the Governor is to appoint to th 
Supreme Court from a list of five non 
inees, and to the District Court from 
list of three, these lists to be determined | 
the Bar. Another variation is furnished b 
the plan approved by the Board of Governors 
of the California State Bar which propos« 
a constitutional amendment, applying on! 
to counties with a population of more tha 
200,000, providing for “a nominating co1 
mission consisting of the Chief Justice of th 
Supreme Court, Presiding Justice of the Se: 
ior Division of the District Court of Appea 
in the District, and the State Senator repr: 
senting the county, this commission to re¢ 
ommend to the Governor an eligible list 
judges of the Superior Court in number n 
less than two, nor more than three, times th 
number of judges to be appointed, the Gov 
ernor being required to appoint from this 
list.”’ 

It will be noted that the Governors 
the California State Bar did not follow th« 
Utah plan of leaving the determination 0! 
the eligible list to the Bar, and the reason is 
given by President Guy R. Crump, in a state 
ment in the April issue of the Californi: 
State Bar Journal as follows: “It was neces 












nnection to consider not only 





it commission would produce the best re- 
ts, but so what system would most 
bably meet the approval of the people. 


tee was informed by members 
ture that any elected commis- 


re 
uuld meet with decided opposition. 
Committee was also of the opinion that 
peopl uld not vote to have nomina- 
5s mad the members of the Bar or by 
Board of Governors of The State Bar, 
e State not being a constitutional 
rmore, it was believed that the 
yp uld object to practicing lawyers 
inating ndidates for appointment to 
bench.’ 
The re in the New York Bar Asso- 
on and the limited appointive plan pro- 
sed by Board of Governors of the Cali- 
nia State Bar suggest that dissatisfaction 
th the elective method is greater in the 
ver Col unities than in the less thickly 
ilated sections. This is but natural, as 
s in the larger cities that the full effects 


‘f machine political control of judicial nomi- 


nations elections are most in evidence. 
lowevet action of the Ohio State Bar 
\ssociation and the Utah State Bar—not to 


activities of committees and 
ations elsewhere—shows that 
it importance of the question is 


mention th 
state 


orTrvanl 


the paramoul 


rapidly impressing itself on the Bar as a 
vhole. In the material at hand on the sub- 
ect there is also a strong suggestion that the 


question is a practical one for each State and 
community, solved with reference to 
its experience and cor jitions and not out of 
riori grounds. The important 
thing at this stage of the movement for the 
improvement of methods of judicial selec- 
tion is that the Bar almost everywhere seems 
to be awake to the vital importance of the 


to be 


hand ona 


matter and is giving it genuine study. 

This vement is not an isolated phe- 
nomenon. It is a natural and necessary part 
of the general campaign for the improve- 


ment of the administration of Justice which 


torms so notable a part of contemporary pro- 
fessional li It is obviously bad, from a 
practical standpoint, to have so vital an 
authority lodged in those ill fitted to exercise 
itin the best manner. The personnel of the 
judiciary must, by a mode of selection which 
insures the choice of the best men, be kept 


equal to the great responsibilities of a high 


omee., 





EDITORIALS 


SO FAR SO GOOD 


On Feb. 24 the Act giving to the Su- 
preme Court of the United States the au- 
thority to prescribe rules of practice and pro- 
cedure to be followed by the lower Federal 
Courts in criminal cases after verdict became 
a law. It was a much needed measure and 
will serve to prevent the scandalous condi 
tions to which former Attorney General 
Mitchell called attention in his address to 
the American Bar Association at the Wash 
ington meeting. At that time the bill was 
pending and he declared that it was most 
important in its promise of speeding up 
criminal justice. He added: 

“Many cases have occurred in Federal 
Court where from one to three years have 
elapsed after the verdicts of guilty without 
the cases having been finally disposed of, 
during which periods the accused have been 
at large on bail. It is an affront to decent 
citizens for convicted persons to go at large 
for such periods before their cases are finally 
disposed of. Nothing tends more to dis- 
credit the administration of criminal justice 
than such delays. They are due to a com 
bination of causes such as delays in procur 
ing transcripts of the evidence, in making 
and hearing motions for new trials, or in ar- 
rest of judgment, in settling bills of excep- 
tion or preparing narrative statements of the 
evidence, in perfecting the appeals, in print- 
ing the records, and in bringing the appeals 
on for argument after the cases are dock- 
eted in the courts of appeals. The moment 
a convicted person is released on bail he 
loses all incentive to expedite his own appeal. 
The prosecuting attorneys have been prone 
to delay the preparation of records, and the 
courts have been too free in granting indul- 
gences and recognizing stipulations involv- 
ing delays.” 

The comment that naturally suggests 
itself in this connection is, why should Con 
gress hesitate to go further and give the Su- 
preme Court the power to regulate practice 
and procedure in civil cases? A situation 
has arisen—dealing, it is true, only with 
criminal cases after verdict—in which it is 
admitted that the regulation of the practice 
and procedure by the Supreme Court is the 
necessary corrective. If the exercise of this 
power is so desirable in this case, and has 
already been found so satisfactory on the 
equity side, there is certainly ground to be- 
lieve that it would also be effective on the 
common law side. 



































REVIEW OF RECENT SUPREME COURT DECISIONS 


Florida 1931 Chain Store Tax Statute Held to Make Unreasonable Discrimination by Tax 
Owners of Such Stores Located in More Than One County at Higher Rate Than Owners 
of Like Number Located in Single County—Concealment or Misstatement by Juror 
upon Voir Dire Examination Held Contempt Where Tendency and Design Are to 
Obstruct Administration of Justice—Exclusive Selling Agency Agreement by 
Coal Producers not Violative of Anti-trust Act under Conditions Stated— 
Municipal Corporations Held without Standing under Fourteenth 
Amendment to Challenge Validity of Statutory Exemption from 
State and Local Taxation 











By EpcGAr Bronson TOLMAN* 


Taxation—State Excise Taxes—Discrimination 

The Florida 1931 chain store tax statute imposes an 
unreasonable discrimination against owners of a given num- 
ber of stores located in more than one county by taxing 
them at a higher rate than the owners of a like number 
of stores all located in the same county. 

Liggett Company, et al, vs. Lee, et al 
553; Sup. Ct. Rep. Vol. 53, p. 481. 

This case came before the Court on appeal from 
the Supreme Court of Florida which had sustained the 
validity of a statute of that state 
chain stores. The statute imposes a 
that exacted for one store 
one, but not exceeding fifteen, owned 
the same person or corporation. The 
store is stepped up in amount as the 
tuting the chain reaches specified limits. The graduated 
scale applies to stores all of which are within a single 
county; but if the same number is located in 
than one country the tax for each store is materially 
increased. The statute applies generally to “every pet 
son, firm, corporation, association or co-partnership,’ 
operating retail stores, except gasoline filling stations 
It also provides for a separate county license tax equal 
to 25% of the state fee, and authorizes a municipal 
tax of the same amount, measuring the graduated tax 
in the case of counties and municipalities by the num 
ber of stores in the county or municipality, notwith 
standing that the applicant may own stores outside the 
governmental subdivision. 

In addition, the act imposes 
each $1,000 value of stock in 
merchandise held by the Owner in storage 
such store. 

Three 
class bill in a state court to enjoin enforcement of the 
act as in violation of the equal protection and due pro 
cess clauses of the Fourteenth Amendment and _ the 
Commerce Clause of the Federal Constitution, as well 
as of various provisions constitution 
Twelve other corporations intervened as co-plaintiffs, 
some being incorporated in Florida and some in other 
states. The bill set claimed to 
assimilate the operation of chain stores to that of 


* Assisted by 


Adv 


C)p 


imposing a tax on 
tax greater than 
for ear h store In excess OI! 
or operated by 
tax for each 


number consti 


more 


1 tax of $3.00 tor 


each store, including 


for sale in 


corporations owning chain stores filed a 


of the state 


forth detailed facts 


James L. Home! 


stores individually owned and operated 


were also desct 


methods of operation compared to demo 


chains of retail stores 


there is no essential difference between the t 
of conducting business. The tax on 


STOCK 


chandise was also attacked as discriminatory. 


reason that under another statute wholesale 
taxed at only $1.50 per $1,000 of 
exemption of filling stations was 
inate against the appellants. 

made that the act 
interstate 


constitutes an undue 
that 
receive their goods from warehouses outside 
1 from wholesalers outside the State, wl 

operators of 


commerce, in certain of 


stores, members of 


single 


chains, obtain their supplies from a warehou 


State conducted by a voluntary chain corpor 


On the defendants’ motion the bill was d 


and the Supreme Court of Florida affirme 
On appeal 


reversed the 


the Su 


1 
cree of dismissal up! 


by a divided bench, decree in 

by Mr. Justice Roperts. The particular 
which held invalid 

enacts that the tax shall be greater or less by 


fact that the 


the statute was was 


the number of stores taken 


sideration is situated in more than one county 


classification based upon county lines was 


unreasonable. 
R “d 
\epardaing 
tice Roberts said 
We 


} 1 a . 
this Classincation 


are unable discover any reasotr 
As we have held, gradati 
according to the number of units 

to be 


powers of the legislature 


to tran ™ 

The addition of a 

vilege, and an increase 
privilege of expanding 

as arbitrary; I 


so unreasonable as to 
existing chain is a pt 
all the stores for the 
cannot be condemned 
levy not only on a 

msequent upon the mere 
les a few 


but an 
new store but on all 
physical fact tl 
feet over a county line, finds 
} 


Dusiness experiel 


reason or im al fact of 
no more adopting the county 
ure of the ta there would be f 

in cities, or arbitrary drawn througt 
daries. It is 

zy operations into ; 
upon 


1 for the 


reas 


lines 
gardless of 
license fee for 
lous city, or for business 
streets, should be gr same 
1 


village or a sparsel 


merchand 








REVIEW OF RECENT SUPREME CourRT DECISIONS 283 











reference either to density of popu- 
regation of the buying public, or any other fac- 
hoice of a business site 


























¢ g 
ppellants’ contention that there is no differ- 
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their « thus to disting he earlier case, 
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The objection to the provision laying a tax of 
$3.00 on each $1,000 value of stock of merchandise, 
ling that in warehouses by chain store own- 
1, the ground that 
ts are taxed at only $1.50 per $1,000, 


is not susta [he differences in methods and 
eration of the two kinds of warehouses were declared 
ficic nt basis r the classification 
Chain stor t sell at wholesale. What they store 
ton wand y goods in the state of Florida, is 
t l ] t their On the other 


retail establishments to be resold by the latter. What has 
been said with respect to difference in methods and opera 
tion of the two kinds of warehouses applies in this in 
stance. The diverse purposes of the storage and the differ 
ence in the nature of the business conducted are sufficient 
to justify a different classification of the two sorts of ware 
houses for taxation. 

The exemption of gasoline filling stations was 
sustained, in view of the taxes imposed on their op 
eration by other statutes. 

Clear and hostile discriminations against particular 
persons and classes, especially such as are of an unusual 
character, unknown to the practice of our governments, 
may be obnoxious to the Constitution, but in view of the 
imposition of taxes on the operation of filling stations by 
other acts, pursuant to the legislature’s power of classifica 
tion, we cannot declare their exemption from the tax laid 
by the chain store act offensive to the guaranties of the 
Fourteenth Amendment. 


Mr. Justice BRANDEIS dissented in part, and 
urged that the classification held unreasonable in th« 
majority opinion should be sustained since there was 
no factual foundation of record to overcome the pre- 
sumption in favor of the validity of the statute. 

He urged also, that since all the plaintiffs were« 
corporations, the statute as to them was constitutional, 
and that there was no occasion to inquire whether the 
discrimination would be fatal as applied to natural 
persons, since no such person attacked the statute. In 
this connection Mr. Justice Brandeis discussed, in 
considerable detail, the broad powers of the states 
to grant or withhold, as well as to reStrict, the extent 
of the privilege of doing business as a corporation 
For the details of this discussion reference is made to 
the opinion itself. It must suffice here to cite the con- 
clusion urged that the statute should be upheld as a 
proper exercise of the state’s power to regulate and 
restrict, through taxation, the size and activities oi 
corporations. 


The State’s power to apply discriminatory taxation as 
a means of preventing domination of intrastate: commerce 
by capitalistic corporations is not conditioned upon the exist 
ence of economic need. It flows from the broader right of 
Americans to preserve, and to establish from time to time, 
such institutions, social and economic, as seem to them de 
sirable; and, likewise, to end those which they deem unde 
sirable. The State might, if conditions warranted, subject 
giant corporations to a control similar to that now exerted 
over public utility companies. Or, the citizens of Florida 
might conceivably escape from the domination of giant cor 
porations by having the State engage in business. . . Sut 
Americans seeking escape from corporate domination have 
open to them under the Constitution another form of social 
and economic control—one more in keeping with our tradi 
tions and aspirations. They may prefer the way of cooper- 
ation, which leads directly to the freedom and the equality 
of opportunity which the Fourteenth Amendment aims to 
secure. That way is clearly open. For the fundamental 
difference between capitalistic enterprise and the coopera- 
tive—between economic absolutism and industrial democ- 
racy—is one which has been commonly accepted by legis 
latures and the courts as justifying discrimination in both 
regulation and taxation. 

There is a widespread belief that the existing unem 
ployment is the result, in large part, of the gross inequal 
ity in the distribution of wealth and income which giant 
corporations have fostered; that by the control which the 
few have exerted through giant corporations, individual 
initiative and effort are being paralyzed, creative power im 
paired and human happiness lessened; that the true pros 
perity of our past came not from big business, but through 
the courage, the energy and the resourcefulness of small 
men; that only by releasing from corporate control th 
faculties of the unknown many, only by reopening to them 
the opportunities for leadership, can confidence in our fu 
ture be restored and the existing misery be overcome; and 
that only through participation by the many in the respon 
sibilities and determinations of business, can Americans 
secure the moral and intellectual development which is es- 

































































































































gee cree ree tee. ee 


ess 
























































284 








sential to the maintenance of liberty. If the citizens of 
Florida share that belief, I know of nothing in the Federal 
Constitution which precludes the State from endeavoring 
to give it effect and prevent domination in intrastate com- 
merce by subjecting corporate chains to discriminatory 
license fees. To that extent, the citizens of each State are 
still masters of their destiny. 

Mr. Justice Carpozo also delivered a dissenting 
opinion, in which Mr. Justice Stone concurred. 

In this opinion it was pointed out that territorial 
expansion is indicated by the spread of business from 
one county into others, and that in legislating with a 
view to the effect of such expansion on the social 
organism the county line may reasonably be selected 
as the line of distinction. 

The business that keeps at home affects the social or- 
ganism in ways that differ widely from those typical of a 
business that goes out into the world. It affects the social 
organism, but also it affects itself. With the lengthening 
of the chain there are new fields to be exploited. The door 
is opened to opportunities that have hitherto been closed. 
Where does the local have an end and the non-local a be- 
ginning? The legislature had to draw the line somewhere, 
and it drew it with the county. Within the range of rea- 
sonable discretion its judgment must prevail. 

It was also emphasized that the election to change 
from a local to a sectional or national chain may be 
required to be made at the county line, and that ex- 
pansion into other counties, in the general run of cases, 
is a fair indication of the change 

Every new community is potentially a new centre of 
economic opportunity. There is then a hazard of new ad- 
ventures, a tapping of new sources of dominance and profit. 
At once with this advance, the tax mounts into higher 
brackets, but does not mount again. There are not pro- 
gressive increases when a business, after moving into one 
county, moves on again to others. The second county once 
attained, the rate is not affected though many more are 
added. The chain has made its choice, and for this it pays 
but once. It has put its local character away, and found 
alignment in another class. It is on the way to becoming 
an organization of another order, to becoming sectional or 
national. There is confirmation of this tendency in the 
facts stated in the bill as to the stores operated by the com 
plainants and by those allowed to intervene. All who have 
gone beyond a single county do business in many more, or 
else in many states. One can imagine extreme cases, to be 
sure, where county lines may be crossed and the business 
remain local in substance, if not in form. The store in the 
new county may be next to the boundary line that separates 
from the old. So too the chain that is national in scope 
may have its Florida stores in one county and one only, in 
which event it is local quoad its activities in Florida, what- 
ever it may be beyond. Lawmakers are not required to 
legislate with an eye to exceptional conditions. Their search 
is for probabilities and tendencies of general validity, and 
these being ascertained, they may frame their rule accord- 
ingly. 

The changes in organization and methods of op- 
eration commonly accompanying expansion were 
pointed to as sufficient to support the classification for 
taxation. 

Movement from the locality to other fields of activity 
is thus a symptom of an inner change. This, at least, is its 
normal meaning, its meaning, or so the legislature might 
fairly say, in the common run of cases. If so, the scale of 
payment may be graduated in correspondence with the 
changing facts. 

Mr. Justice Carpozo stated also that the purpose 
of the legislature to bear more heavily on one class 
than another did net necessarily condemn the tax and 
that it was not the function of the Court to approve 
or disapprove the legislative policy reflected in the 
classification. 

It will not do to shut one’s eyes to the motive that has 
led so many legislatures to lay hold of this difference and 
turn it into a basis for a new system of taxation. The sys- 
tem has had its origin in the belief that the social utility or 

inutility of one group is less or greater than that of others, 


} 


AMERICAN Bar ASSOCIATION JOURNAL 








and that the choice of subjects to be taxed should 
justed to social gains and losses. Courts w | 
in candor if they were not to concede the presence 

a motive behind this chain store legislation. But a | 
to bear more heavily on one class than another w 
avail without more to condemn a tax as void W 
know why the discrimination is desired, to what end 
directed and the relation between end and means 
motive is vindictiveness, ensuing in mere oppression, t 
sult may be one thing. If the motive and the end att 
are the advancement of the public good, the result 
quite another, unless preference and repression go so { 
to outrun the bounds of reason. The legislature has 
mined with the approval of the court that an integ: 
chain is a taxable class separable from independent 
and even from chains that are merely cooperative leag 
If these differences suffice to establish a basis for d 
tion between a tax and none at all, smaller differer 
suffice for the graduation of the scale. The legislatur 
found them in those variations of degree that separat 





chain within the territorial unit of the locality from 
that are reaching out for wider fields of power. TI 
no need to approve or disapprove the concept of utilit 
inutility reflected in such laws. . . The concept ma 
right or wrong. At least it corresponds to an intellig 
belief, and one widely prevalent today among honest 


and women. With that our function ends 


In conclusion Mr. Justice Carpozo fou 
unnecessary to express an opinion on the addit 
reasons advanced by Mr. Justice BRANDEIS in 
of the statute. 

Holding these views, I find it unnecessary t 

whether the statute may be upheld for the ition 
sons that have been stated by Mr. Justice Brandeis 





such a wealth of learning. They present considerat 
that were not laid before us by counsel either in the 
or in the oral argument, and a determination of their va 
ity and weight may be reserved with propriety unt 


necessity emerges. 
The case was argued by Mr. Thomas B. Ad 
for the appellants, and by Mr. H. E. Carter for 
appellees. 


Contempt of Court—Jurors—Evidence 


Concealment or misstatement by a juror upon a voir 
dire examination is punishable as a contempt, where it 
tendency and design are to obstruct the processes of justice 

The admission of testimony as to the conduct of 
juror during the deliberations of the jury is not the denial 
of a lawful privilege where the juror wrongfully concealed 
facts bearing upon ineligibility to serve on the jury, and 
was admitted as a juror as the result of such concealment 

Disavowal under oath of a contempt is no longer 
defense to prosecution for such contempt. 

Clark vs. United States, Adv. Op. 515; Sup. | 
Rep. Vol. 53, p. 465. 

The question under consideration in this case w 
whether the petitioner, Genevieve A. Clark, was guilt 
of criminal contempt in that with intent to obstru 
justice she gave answers knowingly misleading a1 
others knowingly false in response to questions affect 
ing her qualifications as a juror. Convicted in the Di 
trict Court, her conviction was affirmed by the Circu 
Court of Appeals. On certiorari this was affirmed 
the Supreme Court in an opinion by Mr. Just! 
CARDOZO. 

The trial in connection with which the petition 
was charged with contempt was on an indictment 
William B. Foshay and others charging them with tl 
use of the mails in furtherance of a scheme to defrau 
he petitioner was one of a panel of jurors summon 
to attend. She did not know for what case she h 
been called, and telephoned her sister that she wou 
like to be excused. The sister, who had inquired of tl 
Clerk of the Court, told her that excuses would ha\ 
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e judge, but that the trial to be 
ial and that she would probably 
evious employment 


( \ 
her husband the petitioner ap- 

the d yf the trial. While other jurors 
ex by the judge, the petitioner told 


inel that she wished to serve 
special reason, but 
loyment by the Foshay Com- 

her, and that she had worked 

’ stenographer and typist for about 
192! ut did not know or come in contact 


of the defendants personally 


his she had 


l ; cashier in a bank 
Mr. Clark then president. 

ther customer of the bank as depositor 

lations between him and Clark 

1e years following 

trial judge, the peti- 

hether she had ever 


was 


WeT in ! , eP Te 
lly then and in tl 
oath by the 


uestion W 





business answered, “I have been a stenographer 

yi é As to the kind of business 

nswered, Vell, I did some banking and some 

te and rance, and I was with an automo- 

a Nash agency.” She finally 

swer 1 question, that her mind was clear 

and that 1 law and evidence would govern 

reachi1 verdict, and she was accepted as 

luring the which lasted eight weeks, the 

ner 1! 1 tatements indicating her bias in 

f were not supported by the evi- 

nd also expressed dissatisfaction with the Gov- 

nt on account of the way soldiers were treated 
al 

the deliberations of the jury she, at times, 

er her ears when other jurors tried 

son with her. and finally argument became use- 


refusal to reply. After a week’s 


ration tl ry were discharged because they 
unable to ree. The petitioner alone voted for 
The D Court t conclu led that the petitioner 
bstructed .dministration of justice by “delib- 
and intentior ily” concealing the fact of her 
loyment by the Foshay Company, and also by stat- 


bias and would be 
A sentence of 


from 
vidence 


was free 
and the « 
nt was imposed 

staining the conviction first dis- 
f contempt, pointing out that the 





gs cond ot that of concealment or false 
ing, but concealment and false swearing 
made ws t gain acceptance as a juror and 
pst se of justi 
[The petitioner is not ndemned for con ealment, 
wh concealment has been proved She 1s not con 
’ emned for false tring though false swearing has been 
ved. She is emned for that she made use of false 
vearing i t as the means whereby to accom- 
her r, and ier cover of that re- 
to obstruct t urse of justice There is a distinc- 
t e is etwr é a witness and de- 
talesmar A talesman when accepted as a juror 
mes a : er of tl t The judge who 
amines on t lire is engaged in the process of or- 
g the answers to the questions are wil- 
evas g intrue, the talesman, when ac- 
d i I or ly His r tion to the court 
the part tainted in its origin; it is a mere pre- 








and sham. What was sought to be attained was the 
choice of an impartial arbiter. What happened was the in- 
trusion of a partisan defender. If a kinsman of one of the 
litigants had gone into the jury room disguised as a com- 
plaisant juror, the effect would have been no different. The 
doom of mere sterility was on the trial from the beginning. 

The books prepound the question whether perjury is 
contempt, and answer it with nice distinctions. Perjury 
by a witness has been thought to be not enough where the 
obstruction to judicial power is only that inherent in the 
wrong of testifying falsely. For offenses of that order 
the remedy by indictment is appropriate and adequate. On 
the other hand, obstruction to judicial power will not lose 
the quality of contempt though one of its aggravations be 
the commission of perjury. 

A talesman, sworn as a juror, 
ney, an officer of the court, and must submit to like re 
straints. The petitioner blurs the picture when she splits 
her misconduct into parts, as if each were a separate wrong 
to be separately punished. What is punished is miscon 
ceived unless conceived of as a unit, the abuse of an official 
relation by concealment and deceit. Some of her acts or 
none of them may be punishable as crimes. The result is 
all one as to her responsibility here and now. She has 
trifled with the court of which she was a part, and made 
its processes a mockery. This is contempt, whatever it 
may be 


tense 


becomes, like an attor- 


besides 


The opinion also discussed the admissibility of 


testimony as to the petitioner’s conduct during the 
deliberations of the jury. Denying that any privilege 
protecting jurors from exposure of arguments and 


ballots during their deliberations extends to such a case 
as this Mr. Justice Carpozo said: 

Assuming that there is a privilege which protects from 
impertinent exposure the arguments and ballots of a juror 
while considering his verdict, we think the privilege does 
not apply where the relation giving birth to it has been 
fraudulently begun or fraudulently continued. Other ex 
ceptions may have to be made in other situations not 
brought before us now. It is sufficient to mark the one that 
is decisive of the case at hand. The privilege takes as its 
postulate a genuine relation, honestly created and honestly 
maintained. If that condition is not satisfied, if the rela 
tion is merely a sham and a pretense, the juror may not 
invoke a relation dishonestly assumed as a cover and cloak 
for the concealment of the truth. In savine this we do not 
mean that a mere charge of wrongdoing will avail without 
more to put the privilege to flight. There must be a show- 
ing of a prima facie case sufficient to satisfy the judge that 
the light should be let in. U pon that showing being made, 
the debates and ballots in the jury room are admissible as 
corroborative evidence, supplementing and confirming the 
case that would exist without them 


The policy underlying the protection of jurors 
from disclosure of the course of their deliberations 
was thought outweighed by the necessity of preserving 
the jury from corrupting influences. 


No doubt the need is weighty that conduct in the jury 
room shall be untrammeled by the fear of embarrassing 
publicity. The need is no less weighty that it shall be pure 
and undefiled. A juror of integrity and reasonable firm 
ness will not fear to speak his mind if the confidences of 
debate are barred to the ears of mere impertinence or mal- 
ice. He will not expect to be shielded against the dis- 
closure of his conduct in the event that there is evidence 
reflecting upon his honor. The chance that now and then 
there may be found some timid soul who will take counsel 
of his fears and give way to their repressive power is too 
remote and shadowy to shape the course of justice. It must 
yield to the overmastering need, so vital in our polity, of 
preserving trial by jury in its purity against the inroads of 
corruption. 

In conclusion the defense of purgation by oath of 

the contemnor was declared ir.sufficient. 

The oath of a contemnor is no longer a bar to a 
prosecution for contempt. 

Little was left of that defense after the decision of this 
court in United States v. Shipp, 203 U. S. 563, 574. Since 
then there has been no purgation by oath where an overt 
act of defiance is the gist of the offense. The point was 
reserved whether sworn disavowal would retain its ancient 
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force “if the sole question were the intent of an ambiguous year to year, unless terminated by either party o 


act” Tl ae” 
oo ‘ : ; months’ notice. 
The time has come, we think, to renounce the doctrine , 


altogether and stamp out its dying embers. It has ceased lhe Government contended that the plan vi 
to be a defense in England since 1796. . . It has been re- the Sherman Act (1) by eliminating compet 
jected generally in the states. . . It has even lost, since the among the defendants and (2) by giving the Com; 
decision in the Shipp case, the title to respect that comes power substantially to affect and control priees in 1 
of a long historical succession. It has taken its place with interstate markets. The District C eerie’ 
ordeal and wager of law and trial by battle among the CSRS MAT KCTS. wt istrict Court ae tha 
dimly remembered curios of outworn modes of trial. elimination of competition and concerted action 
affect market conditions and tend to raise prices 
higher level than would prevail under free co 
tition. 

The defendants insisted that the primary pur 
of the plan was to increase the sale, and thus the pr 
duction of Appalachian coal, through better met! 


Sherman Anti-Trust Act—Validity of Exclusive uf distribution, intensive advertising and re searc] 
Selling Agency Agreement by Coal Producers , 


The case was argued by Mr. Sigurd Ueland for 
the petitioner and by Mr. Whitney North Seymour, 
Special Assistant to the Attorney General, for the 
Government. 


achieve economies in marketing and to eliminate ab: 
mal, deceptive and destructive trade practices 
A plan for the creation of an exclusive selling agency disclaimed any intent to restrain or monopolize 
by producers of bituminous coal in a certain area, and an state commerce, and cited the comment of 
agreement among them for the sale of all coal produced court in this regard that “ ‘it is but due to def 
by them, at prices to be fixed by the agency, will not be to say that the evidence in the case clearly 
enjoined as a violation of the Sherman Anti-Trust Act, they have been acting fairly and openly, in 
where the plan is adopted for the purpose of eliminating to organize the coal industry and to relieve t 
economic evils resulting from over-production in the in- able conditions resulting from over-expansion, dest: 
dustry and of stimulating sales, with no intention of re- tive competition, wasteful trade practices, and 
straining interstate commerce, and where the plan does not) jnroads of competing industries.’”’ They also 
in fact unduly restrain such commerce or result in dom- tended that the evidence shows that the agency w 
ination or control of prices, but leaves the fixing of prices not have the power to dominate or fix prices in any « 
throughout markets generally to effective competition with suming market; that prices will continue to be fix: 
other producers and coal fields. in a competitive market; that the plan will pron 
Appalachian Coals, Inc. v. United States, Adv rather than restrain interstate commerce, 
Op. 623; Sup. Ct. Rep. Vol. 53, p. 471. Before consideration of the evidence Mr. ( 
This opinion, by Mr. Cuier Justice Hucues, JusTICE HuGues reviewed the test to be applied 
dealt with a suit brought by the Government to enjoin determining the legality of the plan, and said: 
the defendant, Appalachian Coals, Inc., and 137 pro- There is no question as to the test to be applied in dk 
ducers of bituminous coal from a combination alleged termining the legality of the defendants’ conduct. The pur 
. es ety , “Sig ; pose of the Sherman Anti-Trust Act is to prevent undu 
to be a restraint or interstate commerce and an at restraints of interstate commerce, to maintain its appr 
tempted monopolization of part of such commerce, in priate freedom in the public interest, to afford protectior 
violation of sections 1 and 2 of the Sherman Anti- from the subversive or coercive influences of monopolisti 
Trust Act. The District Court, three Circuit Judges endeavor. As a charter of freedom, the Act has a get 
eas ‘ , ie : : oi erality and adaptability comparable to that found to be de 
sitting, granted _ aye On appeal this was sirable in constitutional provisions. It does not go into de 
reversed by the Supreme Court tailed definitions which might work injury to legitimat: 
It appeared that the defendants, producers, mine enterprise or through particularization defeat its purpos« 
in eight districts, comprising the Appalachian territory, by providing loopholes for escape. The restrictions the Act 
:  aePoage > cso , é m7 imposes are not mechanical or artificial Its genera 
in \ irginia, West \ irgina, Kentuc ky and Tennessec phrases, interpreted to attain its fundamental object 
In 1929 the total production of bituminous coal east of the essential standard of reasonableness. They 
the Mississippi River was 484,786,000 tons, of which vigilance in the detection and frustration of al 
the defendants produced 58,011,367 tons or 11.96% duly to restrain the free course of interstate comt ; 
ms - . . they do not seek to establish a mere delusive liberty either 
The Appalachian territory and immediately surround by making impossible the normal and fair expansion of that 
ing territory produced a total of 107,008,209 of which commerce or the adoption of reasonable measures to protect 
the defendants’ share was 54.21%. it from injurious and destructive practices and to pri more 
The challenged combination lay in the creation by ea Gat le a a. —, — me ee 
producers of an exclusive selling agency, Appalachian “that only such contracts and combinations are within th 
Coals, Inc., referred to as the Company. The pro act as, by reason of intent or the inherent ' of tl 
ducers own all of its stock, and 17 of them own a contemplated acts, prejudice the public interest 
majority thereof. By uniform contracts with the pro- —* competition or unduly obstructing the 
ducers the Company agrees to establish standard classi ; A —— aoe 1. 
fications, sell all coal at the best prices obtainable, and AAS 60 t - app ication Of the test he adder 
apportion orders on a stated basis, if all cannot be sold In applying this test, a close and objective 
rk . . particular conditions and purposes is necessary 
Prices are to be fixed by the Company, except as to case. Realities must dominate the judgment 
orders calling for future deliveries after 60 days, in that the parties to an agreement eliminate 


which case the producer’s consent must be had. The tween themselves is not enough to condemn 
Company receives 10% of the TOSS selling prices, ity ot an agreement or regulation cannot be det 
: - ; We a > ts so simple a test, as whether it restrains competit 
f. o. b. at mines and guarantees accounts. Producers agreement concerning trade, every regulation 
may designate sub-agents according to an agreed form strains.” The familiar illustrations of partne 
of contract. They are to sell on terms and prices fixed enterprises fairly integrated in the interest of the | 
by the Company, and are to receive 8%. The plan has of commerce, at once occur. The question of 
not vet gone into effect. but it propesed that the con- tion of the statute is one of intent and effect 

. 5 ’ zo —. : be determined by arbitrary assumptions 
tract shall run to April 1, 1935 and thereafter from necessary in this instance to consider the 
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sounder basis, may be more efficacious than an attempt to 
provide remedies through legal processes. The fact that 
the correction of abuses may tend to stabilize a business, or 
to produce fairer price levels, does not mean that the abuses 
should go uncorrected or that co-operative endeavor to 
correct them necessarily constitutes an unreasonable re- 
straint of trade. The intelligent conduct of commerce 
through the acquisition of full information of all relevant 
facts may properly be sought by the cooperation of those 
engaged in trade, although stabilization of trade and more 
reasonable prices may be the result. Putting an end to 
injurious practices, and the consequent improvement of the 
competitive position of a group of producers is not a less 
worthy aim and may be entirely consonant with the public 
interest, where the group must still meet effective competi 
tion in a fair market and neither seeks nor is able to effect 
a domination of prices. 

The question finally considered was whether the 
elimination of competition among the defendants them- 
selves was sufficient to condemn the plan. In regard 
to this the defendants urged that, in the absence of 
proof of actual operations showing an injurious effect 
on competition, either through possession or abuse of 
power, no valid objection could be interposed if the 
defendants had eliminated competition betwéen them- 
selves by integration of their properties into a single 
ownership. Conceding that the plan was not illegal 
merely by reason of the fact that the properties have 
not been integrated, the Court stated that the number 
and size of the producers involved would not render 
the plan unlawful, if there was no unreasonable re- 
straint of trade. 

If the mere size of a single, embracing entity is not 
enough to bring a combination in corporate form within th« 
statutory inhibition, the mere number and extent of the 
production of those engaged in a cooperative endeavor to 
remedy evils which may exist in an industry, and to im- 
prove competitive conditions, should not be regarded as 
producing illegality. The argument that integration may 
be considered a normal expansion of business, while a com 
bination of independent producers in a common selling 
agency should be treated as abnormal—that one is a legiti 
made enterprise and the other is not—makes but an artificial 
distinction. The Anti-Trust Act aims at substance. Noth- 
ing in theory or experience indicates that the selection of a 
common selling agency to represent a number of producers 
should be deemed to be more abnormal than the formation 
of a huge corporation bringing various independent units 
into one ownership. Either may be prompted by business 
exigencies and the statute gives to neither a special privi 
lege. The question in either case is whether there is an un- 
reasonable restraint of trade or an attempt to monopolize 
If there is, the combination cannot escape because it has 
chosen corporate form, and, if there is not, it is not to be 
condemned because of the absence of corporate integration 

In conclusion the Court directed that the decree be 
reversed and remanded to the District Court for dis- 
missal of the bill without prejudice, but with jurisdic- 
tion retained to take further proceedings if they should 
be warranted as a result of the actual operation of 
the plan 

Mr. Justice McReyno ps thought that the decre« 
should have been affirmed. 

The case was argued by Messrs. William J. Dono 
van and E. L. Greever for the appellants, and by Mr 
John Lord O'Brian, Assistant to the Attorney General, 
for the Government. 


Taxation—Validity of Statutory Exemption 


Municipal corporations of a state have no standing 
under the Fourteenth Amendment to challenge the validity 
of a state statute granting an exemption from state and 
local taxes. 

The exemption from state and local taxes of railroad 
property of an insolvent railroad company, in order to 
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enable it to continue in operation in the public interest, 
is not forbidden by provisions of the Maryland Constitu- 
tion, and municipal corporations of Maryland cannot re- 
quire a receiver of the railroad, appointed by a federal 
court, to pay municipal taxes imposed contrary to the 
exemptions of the state statute. 


Williams vs. Mayor and City Council of Baltimore, 
Adv. Op. 531; Sup. Ct. Rep. Vol. 53, p. 431. 

This opinion, by Mr. Justice Carpozo, dealt with 
the validity of a Maryland statute exempting from 
state, city and county taxation, for two years, the prop- 
erty used for railroad purposes, of the Washington, 
3altimore and Annapolis Electric Railroad Company 
The railroad is insolvent and is operated by a receiver 
The statute declared that it is of the utmost importance 
for the welfare of the State and of communities served 
by the railroad that it be kept in operation. The cities 
of Baltimore and Annapolis filed proofs of claims for 
overdue taxes levied for the period during which the 
statute created exemption. The District Court upheld 
the validity of the statute and disallowed the claims, 
but the Circuit Court of Appeals reversed, holding the 
statute invalid under the Fourteenth Amendment of the 
Federal Constitution and under certain provisions of 
the Maryland Constitution. 

On certiorari the ruling of the Circuit Court was 
reversed. At the outset the opinion declared that 
municipal corporations of a state have no privileges or 
immunities under the Federal Constitution which they 
may invoke in opposition to the will of the state. 

The various charges of invalidity on state consti- 
tutional grounds were considered. The requirement of 
uniformity of taxes, contained in Article 15 of the 
Maryland Declaration of Rights was held, under the 
state decisions, not to prevent reasonable exemptions 
in furtherance of the public good 


Furtherance of the public good is written over the 
face of this statute from beginning to end as its animating 
motive. “It is of the utmost importance for the welfare 
of the State and particularly the communities served by 
said railroad that the operation of said railroad be contin 
ued.” “It is the judgment of the General Assembly” that 
“to encourage the continued operation” of the road by the 
grant of an exemption will be to give heed to the prompt- 
ings of “a wise and sound public policy.” The exemption is 
to be confined to that part of the property of the company, 
which is used for railroad purposes, is to continue only so 
long as the property is so used, and is to expire in any 
event at the end of the two years beginning in January, 
1931. It is not the function of a court to determine 
whether the public policy that finds expression in legisla- 
tion of this order is well or ill conceived 

No inference of arbitrary preference was drawn 
from the fact that no like exemption was extended to 
other insolvent railroads. In the first place, there was 


no showing that there were other railroads in Mary- 


land in receiver’s hands. But even if there were that 
would not be enough to condemn the statute. 


The public policy that made it wise in the judgment 
of the legislature to help this particular railroad and keep 
its business. going may have failed altogether in respect 
of any other railroad, solvent or insolvent. Here was a 
line carrying millions of passengers, and supplying the 
only railroad service between the capital of the state and 
its most populous city. The rescue of such a road might 
be dictated by the public interest when a road in some 


other territory might wisely be abandoned to its fate 


Support for the validity of the exemption was 
found, by analogy, in the cases which uphold the 


exemptions of railroads from taxation in theit 
tory periods, and for the same underlying 


The policy that sustains an exemption 
keep a crippled railroad going is precisely the s 
one that sustains an exemption to set it g 
In the one case as in the other, the state mai 
highways upon which its people are depen 
economic and social life. It is idle to say t 
when once it has been organized, is under a duty 
and hence that its distress is not important for 
cept itself. Science has wrought her wonders, but 
is not yet here when trains will run under the 
of duty without more. There is room, ind f 
whether even the duty is so absolute as the 
gument assumes Certain it is, in any even 
tion may end with the consent of the Publi 
mission when the earnings are inadequate 
need to show a probability of utter cessati 
ment. Service is likely to be inefficient an 
ous if operation is continued in the face of 
deficit. The state has an interest in seeing t 
roads shall be run, but an interest also in 
be run. 

The General Assembly, weighing these at 

siderations, has found them adequate to justify 

rary exemption from the burdens of taxation. 

the Constitution of Maryland or in the decisions 
courts enables us to say that there has been a clear ab 
of power. We may not nullify for doubt alone. 1 
must be something near to certainty. We do not reacl 
here. 

Article III, section 33, of the Maryla d Cor 
tution was also considered to 
statute. That section forbids the passing of spe 


as its bearing on 


laws “for any case for which provision has been ma 


The 


of 


1 


by an existing general law.” decisions 


highest court of Maryland were looked to here likew 


for the proper interpretation of this provision, and 
view was taken that it does not preclude the enactn 
of a special statute appropriate to meet the needs 


exceptional conditions. 


Time with its tides brings new conditix 
be cared for by new laws. Sometimes the n 
affect the members of a class. If so, the « 
must apply to all alike. Sometimes the new 
fect one only or a few. If so the correcting 
as narrow as the mischief. The Constitutior 
hibit special laws inflexibly and always 
when there are special evils with which 
laws are incompetent to cope. The special pu 
will then sustain the special form. The pri 
analysis is one of legislative policy, with a wide 
discretion conceded to the lawmakers. Onl 
plain abuse will there be revision by the « 
the evil to be corrected can be seen to be m 
the injustice or the wrong illusory, the « 
vene and strike the special statute down 
cumstances have developed, and circumstances 
nature as to call for a new rule, the special act 


The case argued by Messrs 
Rawls and George Weems Williams for t 
by Messrs. Lawrence B. Fenneman 
Marshall for respondents in No. 513, 
Rosce C. Rowe for respondents in No. 51 
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s Institution Came during a Transitional Stage in the Development of In- 
w and a Good Deal of Litigation Will Doubtless Be Required to Settle 
Questions Involved—In This Process the Accepted Doctrines May Well 
rgo New Adaptations— Bank’s Stellar Role on International Stage* 


By Jackson E. REYNOLDS 
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rk Bar; Chairman of Organization Committee of Bank 


Roumania, Czechoslovakia and Yugo-Slavia. These 
may be called the “Ancillary Agreements.” 

The parties entitled to receive reparation pay- 
ments under the Hague Agreement and the Trust 
Agreement are known as the “Creditor Powers.” 

Because of the importance of the six powers 
signatory to the Hague Agreement and the consid- 
erable number of powers giving recognition to the 
Bank and the Swiss Convention and the Ancillary 
Agreements the question takes on broad interna- 
tional interest. That interest is emphasized when 
the unique character of the Bank and its powers 
come to be considered. 

The complexity of human affairs has resulted 
in the creation of millions of corporations by vari- 
sovereignties throughout the world acting 
singly. The complexity of international inter- 
course has hitherto resulted in the creation of a 
few instrumentalities by treaty action of states act- 
ing collectively. Examples of these last are the 
International Copyright Union, International As- 
sociation of the Congo, the Pan-American Union, 
the European Commission of the Danube, the 
Reparation Commission, and the League of Na- 
tions. Apparently it required the complexities of 
the World War with its aftermath of reparations 
difficulties to produce the unique entity under con- 
sideration. 

The ensuing detailed study of the intricate 
mechanism of its creation and the extraordinary 
privileges it is granted will demonstrate its hybrid 
character. It stems from international treaties but 
is chartered by a single State. It functions very 
like any bank and is subject to municipal law in 
its commercial dealings; but under the Hague 
Agreement it moves almost as an equal among sov- 
ereign states and can hale them before the bar of 
justice. It has no fellow in the legal firmament and 
is certainly sui generis. 

The Organization Committee sat at Baden- 
taden from October 3 to November 16, 1929, and 
drafted the Charter and Statutes of the Bank as 
well as the Trust Agreement. These documents 
described in great detail the functions of the Bank, 
its relations to Governments, and its rights and 
duties, but made no attempt to classify the result- 
ing entity as a matter of legalistic nomenclature 
The Organization Committee then adjourned to re 
convene at the Hague for the plenary conference 
of the powers which began on January 3 and con- 
cluded on January 20, 1930, with the signing of the 
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Hague Agreements. In the intervening December 
the documents prepared by the Organization Com 
mittee were referred to a so-called “Committee of 
Jurists” sitting at Brussels as advisers to the 
plenary conference This Committee of Jurists 
considered particularly the descriptive designation 
of the Bank to be employ«.. in the text of the forth- 
coming treaties They oroposed the following 
language: 

“The parties recognize that the Bank for International 
Settlements will, from and after the date of its establishment, 
possess the quality of an international body corporate.” 

Manifestly this proposal was made on the basis 
of the documents prepared by the Organization 
Committee and predicated upon the creation of the 
Bank by the municipal action of Switzerland 
Thereupon it posited the Bank as a corporation of 
international character by the proposed treaty 
recognition of the interested governments. 

At the plenary conference at the Hague the 
language proposed by the Committee of Jurists was 
omitted from the Agreements. The documents, as 
originally drafted by the Organization Committee, 
were incorporated without any descriptive designa 
tion of their effect in international law. This ques- 
tion of precise classification and nomenclature by 
treaty recognition is perhaps one of merely 
academic interest, but it does suggest the extent to 
which the Bank, as finally created, bridges the gap 
between the areas of municipal and international 
law. We shall be further impressed with this view 
as we discuss the details of its rights, duties and 
functions. In the large it resulted from interna- 
tional action and under the Trust Agreement its 
relations to Governments must be governed by 
international law. On the other hand, in many of 
its banking functions it will be governed by the 
municipal law controlling the transactions by rea 
son of the place where the contracts are made and 
other considerations 

And now to some detailed factors illustrating 


the foregoing generalizations 
The Permanency of the Bank 


The Hague Agreement, in Article VI and by 
incorporation of the Charter, Statutes and Trust 
\greement, recognizes in advance the corporate 
existence of the Bank in accordance with a conven 
tion concluded with the Swiss Confederation on the 
same day. The same recognition was accorded by 
Article 6 of the Ancillary Agreements. The Gov 
ernment of Switzerland actually granted the char 
ter on February 25, 1930. Thus the Bank was in a 
sense created by the group of Governments con 
cerned and was under the control of no one of 
them. 

There are sixty articles in the Statutes of the 
Bank and these are roughly divisible into two cate 
gories. The first comprehends more or less routine, 
though necessary, provisions governing matters of 
procedure and internal organization common to all 
sets of corporation by-laws. The second compre 
hends those fundamental provisions essential to 
carrying out the objects of the Bank. They con 
cern such vital matters as the Bank’s domicile, ob 
jects, capital structure, powers granted and pro 
hibited, the constitution of the Board, the conduct 
of the General Meeting, t distribution of profits, 
arbitration provisions, e The Articles of the 


Statutes in the first category can be 
simple corporate action. The Arti 
Statutes in the second category can 
only by corporate action which must 
tioned by a law supplementing the present charter 
(Statutes, Article 60.) But Switzerland in it 
vention (Article I) has undertaken 
“not to abrogate the charter, not to amend or add to it, and 
to sanction amendments to the Statutes of the Bank referr: 
in paragraph 4 of the charter otherwise than in agreement 
the other signatory Governments.” 
This paragraph 4 of the Charter cover 
mentals we have described as in the 
gory. 
Under the then existing Swiss 
tion could not be made binding 
years, but Switzerland agreed 
“to initiate the necessary constitutional procedure i rdet 
the assent of the Swiss people may be obtained for the m: 
nance in force during the whole of the Bank’s existence 
provisions of the convention.” (Swiss Convention Art 
The period of the Bank’s existenc« ni 
defined, but as the Bank is to carry 
Plan and under the Trust Agreement as 
tions running until 1988, its existence t 
date is certainly indicated. It cannot be 
under its Statutes before it has disch 
obligations it has assumed under the 
(Article 55.) The probabilities are tl 
Switzerland and the other powers 
the Bank will exist for an indefinite 
beyond 1988. Reading the Statutes, 
and the treaties together, it is clear 
protected against any sudden and arbit 
ference by Governments in the fundamen 
of its organization and control for a 
indefinite period. 
Insulation from Government Interference 
The New Plan reiterated again and 
intention to remove the Bank and it 
from the interference of Governments 1 Art 
X of the Hague Agreement the contracting part 
undertook that 
“The Bank, its property and assets, and als 
other funds entrusted to it, in the territory of, or d 
the administration of, the parties shall be immune 
disabilities and from any restrictive measures such 
ship, requisition, seizure or confiscation, in time 
war, reprisals, prohibition or restriction of export of gol 
currency and other similar interferences, restrictions 
bitions.” 
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A like engagement was entered 
graph 10 of Article 3 of the Swiss Cor 
was incorporated in the Charter as grar 
powers signatory to the Ancillary Ag 
likewise committed themselves to the 
measures. 

Article 31 of the Statutes provid 
“no person shall be appointed or hold office as a 
is a member or an official of a government or a 
legislative body, unless he is a governor of a central bank 

Article 25 of the Statutes prohil 
from making advances to governments 
deposits from them. In the foregoing 
well as in the provisions respecting 
arbitration, which will be considered 
manifest a clear intent to insulate tl 
all government meddling. 

The League of Nations made 
ture to modify this principle by tran 
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special advantages in conducting its operations 
Thus at present the exemptions from taxation are 
not so important to the Bank as the authors of 
the New Plan originally contemplated they might 
become 

Arbitration Provisions 


Article XV of the Hague Agreement provides 
that 
“any dispute, whether between the Governments signatory t 
the present agreement or between one or more of those Gov 
ernments and the Bank for International Settlements, as to the 
interpretation or application of the New Plan shall be 
submitted for final decision to an arbitration tribunal ti 
the constitution and procedure of which are care 
fully set forth in the Agreement. By paragraph 8 
of the same article jurisdiction was extended to the 
interpretation or application of the Statutes of the 
Bank. 

Article XX of the Trust Agreement executed 
by the Creditor Governments provides that any dis 
putes with regard to the meaning or application of 
the provisions of the Trust Agreement shall be sub- 
mitted to the same tribunal. 

Article 2 of the Convention binds 
Switzerland to submit any dispute of like char- 
acter to the Arbitral Tribunal, and paragraph 11 of 
the Bank’s charter provides that any dispute be 
tween the Swiss Government and the Bank as to 
the interpretation or application of the charter shall 
be referred to the Arbitral Tribunal. 

Finally, and most significant of all, Article 56 
of the Bank’s Statutes, adopted by all the Govern- 
ments concerned, provides that 


Swiss 


side 


“if any dispute shall arise between the Bank, on the on 
and any central bank, financial institution, or other bank re 
ferred to in the present Statutes, on the other side, or between 
the Bank and its shareholders with regard to the interpreta 
tion or application of the Statutes of the Bank, the same shall 
be referred for final decision to the Arbitral Tribunal.” 

The foregoing provisions indicate the extent to 
which the Bank is accorded the privilege of asso- 
ciation with sovereign states and the right to sum- 
mon them before the Arbitral Tribunal on a footing 
of equality. Obviously it is a Swiss corporation, 
but in many ways beyond the control of that Gov 
ernment. Functioning within its granted powers, 
it cannot be controlled by the Governments joining 
in its creation. It moves in an exceptional sphere 
of its own and seems to realize the intention of the 
New Plan (paragraph 54) adopted by the Hague 
\greement as being “outside the field of political 
influence.” To paraphrase the words of Sir John 
Fischer Williams, “it comes near to possessing 
something not wholly remote from international 
independence.” (Vol. 24 American Journal of In 
ternational Law, p. 667.) Indeed it approximates 
“an international body corporate” as envisaged by 
the Committee of Jurists 


Control of Stock of the Bank 


As required by the Charter and Statutes, the 
original authorized stock of the Bank is 200,000 
shares of a par value of 2,500 Swiss francs each. 
(Charter, Statutes Article 5.) A majority of these, 
or 112,000, was subscribed in equal amounts of 16, 
000 shares in each of seven countries; those being 
the six countries whose Governments signed the 
Hague Agreement and the United States, which 
was not a signatory to that agreement. This was 
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all pursuant to the Statutes, Charter and the vari- 
ous Hague agreements. 

In no case was the Government of the country per- 
mitted to subscribe. The Central Banks of Germany, 
Belgium, France, Great Britain, and Italy, became 
the subscribers in their respective countries. The 
Bank of Japan is prohibited by law from buying 
shares and the Industrial Bank of Japan took the 
Japanese tranche. The State Department of the 
United States issued a formal announcement May 
16, 1929, to the effect that the Federal Reserve Bank 
would not be permitted to participate in any way 
in the formation of the bank. Under these circum- 
stances the 16,000 shares allotted to the United 
States were subscribed by a consortium of Amer- 
ican Banks consisting of the First National Bank 
of the City of New York, J. P. Morgan & Co., and 
the First National Bank of Chicago—an expedient 
provided for in the Statutes. 

Thus the founders of the Bank were the na- 
tionals of the seven countries named, which happen 
to be the leading financial countries of the world as 
well. The capital may be increased but the seven 
countries are afforded protection of their control 
by a provision of the Statutes that they shall be 
entitled to subscribe in equal proportions to 55% 
of the additional issue. (Statutes, Article 9.) While 
the shares are transferable on the books of the 
Bank, the latter may decline to accept any corpora- 
tion or person as the transferee without assigning 
any reason for its refusal. (Statutes, Article 13.) 
Ownership of shares carries no privilege of voting 
or of representation at the general meeting, that 
privilege being exercised by the central banks in 
proportion to the number of shares subscribed in 
their respective countries; and in case the central 
bank of any country does not exercise the privilege, 
it is exercised by a financial institution of that coun- 
try selected by the Board of the Bank. (Statutes, 
Article XV.) Under this procedure the First Na- 
tional Bank of the City of New York votes the 
American shares. 

The Statutes authorize the offer of the minority 
stock to central banks of countries other than those 
of the original seven subscribers providing their 
currency be upon a gold or gold exchange stand- 
ard. (Statutes, Article 7.) Under this authority 
the minority shares have been distributed in 
Switzerland, Sweden, Holland, Norway, Albania, 
Austria, Czechoslovakia, Danzig, Greece, Jugo- 
slavia, and Poland. 

It would be difficult to improve on the forego- 
ing scheme for perpetuating the stock control of 
the Bank in the hands of the seven founding coun- 
tries and at the same time accomplishing the 
cardinal purpose of the New Plan to make the 
Bank a financial institution free from all Govern- 
ment influences. 

Control of the Board of Directors 

The administration of the Bank is vested in a 
board of directors of twenty-five members, and the 
same foresight has been exercised to perpetuate 
control of the board in the hands of the nationals 
of the seven countries participating in the founda- 
tion of the Bank 

Sixteen of the twenty-five directors are named 
directly by the founding group. Seven of these 
sixteen are ex officio directors, being governors for 





the time being of the central banks of the sé 
founding countries, or their nominees; seven n 
are persons representative of finance, industr 
commerce, appointed by those governors to s« 
for three years; and two additional persons 
French and German nationality respectively 
pointed by the Governors of the Bank of Fra: 
and the Reichsbank, respectively. These additio: 
directors representing these two countries are 
corded only during the continuance of Ger 
reparations in recognition of the fact that Germar 
makes the payments and France receives the li 
share of them. (Statutes, Article 28.) 

Thus the founding countries have control 
substantially two-thirds of the Board, but this 
not all. In addition, they completely dominate t! 
selection of the remainder of the Board. Th 
nine minority members are chosen to represent t! 
minority stock distributed among countries oth 
than those of the founders. The governor of tl 
Central bank of each of these other countries, 
which shares have been distributed, submits to tl 
Board a list of four candidates of his own nationa 
itv for such a directorship and may include h 
“wn name. From these lists the Board elects by 
two-thirds majority not more than nine person 
Thus the original founding countries absolute! 
control two-thirds of the Board and practically di 
tate the selection of the entire Board. (Statute 
Article 28.) 

Conclusion 


Any recapitulation of the provisions contained 
in the various documents reveals a good deal 
conflicting evidence as to the Bank’s status in law 
Its creation resulted from a number of rather in 
tricately related acts and during a transitional stag: 
in the development of international law. It cer 
tainly records an unusual variation from earliet 
methods of dealing with an international problem 
The resulting legal structure discloses numerou 
aspects which are bound to interest international 
lawyers not only because of their novelty, but quit 
as much because a good deal of litigation will bs 
required to settle the many questions involved 
Even if the handling of reparations ceases to be a 
function of the Bank, it has many other activities, 
actual and potential, from which legal questions 
will arise concerning its operations and even its 
status. The one function of holding gold for cen 
tral banks may furnish a rich field of controversy 
in the future. 

The Bank plays a double role in the drama of 
the law. In one it is a Swiss corporation subject 
to the municipal law of Switzerland like any other 
citizen of that state. The New Plan contemplated 
that “the operations of the institution will b 
assimilated to ordinary commercial and financial 
practice” (par. 54). The Bank’s statutes provide 
that in all cases not covered by the provisions 
respecting the arbitration tribunal, “the Bank may 
proceed or be proceeded against in any court of 
competent jurisdiction” (Statutes, Article 57). In 
the sphere of these ordinary commercial and finan 
cial transactions it is clear that the Bank must set 
tle its disputes with other corporations or individ 
uals by submission to the ordinary application of 
the municipal law by the courts of the place chosen 
by the parties to the transactions; and this is so 
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fact that many of the Bank’s Arbitral Tribunal on an equal footing with Govern- 
littedly beyond the control of ments and may institute suits against them. It is 
clear enough that the Bank has unusual interna- 
the Bank moves on the inter- tional rights and obligations which entitle it to 

1) actor of stellar rank. It enjoys especial consideration in international law. 
in some respects, to those In gradually defining the status of this hybrid, 
ents under the usual relations the Bank, and establishing its rights and obliga- 
vereign states. It sustains un- tions, the accepted doctrines of public interna- 
relations to states and acts as_ tional law may well undergo new adaptations and 
is accorded exceptional immuni- a growth not yet clearly perceived. Doubtless 
var. It is exempted from tax many of you will make important contributions to 

uence. It is admitted to the that evolution. 
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Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


Progressive Era, by Claude of the great American themes. Mighty is the power to 
New York: Houghton Mifflin learn. As Mr. Bowers says, in the charming first 
Claude Bowers is a serious’ chapter of the sixth and last book of the biography, 
ire filled with the strong breezes noting the influence which the comments of scholars 
The head of this school remains on the manuscript had on the author: “The old cock- 
case, as generally, intensity of sure days were gone forever. Never again was he to 
la In the present volume Mr. _ be intolerant of disagreement.” 
his Jeffersonian faith, has done at So, for many a reader, perhaps for the majority, 
full justice to his Hamiltonian hero. There are what will be longest recalled in the picture of Beveridge 
se in whose opinion the great constructive and con- as a man will be his power of unflagging and truth 
rvative leader | not, in Jefferson and Hamilton, seeking labor; just as the triumph by which he will 
generous a hearing as the democratic genius be remembered, his excellence in biography, was a 
whom he ntrasted. In telling of the exploits consequence of that ability to do almost unlimited 
a minor Hamiltonian, however, Mr. Bowers ably, work. 

s entertainingly permits the best For us, however, to whom Beveridge has been a 
the acts and views of Beveridge familiar figure, in personal contact and in the news- 
his protagonist grew up in the same __ papers, it is difficult to cease to visualize him as a bold 
in large part on the personal young cavalry officer in the army that was headed by 
ipel th . Senator. And we are so near Theodore Roosevelt,—young, indeed, even when he 
the events that the ruthlessness of narrative in reached the middle of a century and more; for on 
nger perspect is scarcely to be expected. his political side youth was of his essence. He never 
Those who, like the writer of this review, knew seemed to us then—he does not seem to me now—to 
veridge familiarly but not intimately, are certainly have anything like the intellectual and moral weight of 
ss favorably placed than those who knew him thor- Dolliver or LaFollette, as representing the midwest 
ighly, and p ly even have more difficulties than idea of progress; or the weight that Senator Norris 

se who actual ever met him. This is because of — has today; or the sheer intellect of Borah. 
certain cont: toriness between what he usually Roosevelt does not come out any too well in this 
ve out in s ntercourse and the more important book, which is natural, since it is the life of a sub- 
| hat were his pl upation with him- ordinate who looked upon his chief at the end as a 
his determination to tell the hearer all about it, traitor to the Cause; so the return of Roosevelt to the 
exuding of conscious red-blood-ism and he-man- Republican fold, before Beveridge wished to return, 
for the mot r less casual acquaintance these has a dark appearance, whereas the conservatism of 
inifestations were likely to obscure what was felt by Beveridge himself toward the end is handled with 
se friends at vhat is evident in history. There gentleness. But these things are part of biography. 
is in him much that was superficial. There were also As for Roosevelt, it is indeed probable that he wili not 
him large stot of determination, persistence, loom as large for posterity as he does for us, since, in 
tudiousness, memory, confidence, and oratorical accom- spite of his stimulus and invigoration, there is com 
lishment ; and these qualities, kept always occupied at paratively little that is permanent, in the sense that 
high rate of interest, developed him to a point where, Wilson’s program of democracy in 1912, his execution 
hall, he left to posterity a work of that program in his first term, and his determination 
nportant and alive, worthy of one that for our help in the war the reward should be some 


ve as 


lities t 
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system of determining international controversies by the more democratic movements in Mexico, and 
regular talk and contact, is permanent. The short-lived sympathy with freedom for the Philippines 
Progressive Era will always attract a reasonable Beveridge, not highly endowed with wisd 
amount of attention in history, since it is a part of deep vision, is nevertheless deserving of this str 
the record of western agricultural revolt, energized for sometimes lovely biography, not only becaus¢ 
the moment by the personality of Roosevelt; but to gallant and effective in political war, but still 
that intermittent revolt he made no intellectual contri- because in preparing for his books he faced the 
bution; indeed he impeded it by endeavoring to marry and paid the price, of digging for all the fi 
it to a faith in the value of very big units in private treating them honestly when he found them 
business. Mr. Bowers, let us hope that the agreeal 
Mr. Bowers comes much nearer than any other Madrid will not much interfere with the 
historian whose work I know to giving just emphasis of more glimpses into history equal to thi 
to the big unit versus small unit issue in 1912. It goes and thrill. 
back at least as far as Aristotle; it was basic in the New York City NorMAN Hal 
thinking of Wilson; and the man who quietly gave the —_—- 
largest amount of assistance to Wilson, in formulating Plans for City Jails and Village Lo 
it and applying it to the existing institutions of 1912, Hastings H. Hart. 1932. New York. Ru 
was Louis D. Brandeis, now on the Supreme Court, Foundation. Pp. 27.—Particularly at this 
whose part in deciding Mr. Wilson about banking con- the city jails and village lockups are being widely 
trol can be seen in the last volume of Ray Stannard as sleeping quarters for the million or more men 
Baker’s Life and Letters of Woodrow Wilson, and boys who are roaming the country, Dr. Hart’s bool 
whose intensity on the general subject of the size of plans for such places of detention merits serious 
a wholesome unit can be found in the new edition of  sjderation. 
his Other People’s Money. It is an interesting side- Eminently qualified by his long 
light on the mind of Beveridge that in 1916, overlook endeavors in the field of penology an 
ing the fact that we, for all our supposed freedom from juvenile delinquency, Dr. Hart has here 
religious and racial prejudices, do not elect Jews, any his knowledge of the need for a more intelli 
more than Catholics, to the Presidency, wrote of the humane planning by smaller communities 
candidacy of Hughes, and its probable encouragement problems of adequate housing and segregation 
of politics in the judiciary: “Look out for Brandeis who break the law. 
four years hence.” The author’s data, compiled from 
Also this biography is the only volume I know in questionnaires sent to city and poli 
which the “missing plank” of the Bull Moose conven reveals “that throughout the United States the 
tion of 1912 has its proper presentation. Drawing the ity of the 11,000 police jails and lockups are litera 
larger part of his facts from a manuscript record made a public nuisance, and are unfit for the purpose 
by Mr. Amos Pinchot, Mr. Bowers lets the world see which they are designed.” 
how small the group was that actually controlled the This information comprises the best possible ev 
party that was supposed to voice a public emotion, and dence to support the contention that the State shou 
how close to big money. Professor Charles McCarthy, supervise all lockups. In this way many 
Legislative Librarian of Wisconsin, had written an of the present lax system would be eliminated 
anti-trust plank that was satisfactory to the Platform such places condemned. 
Committee, and was adopted by the convention itself, Dr. Hart's series of plans, adapted 
and sent out to the newspapers. Roosevelt himself had needs of each community, could well 
accepted the general idea of the plank. It struck at basis for all new construction of this 
practices, however, indulged in by the Morgan inter- building. Lewis | 
ests and by the International Harvester Company, with Warden, Sing Sing Prison 
both of which George \W. Perkins was associated ; and a 
therefore Mr. Perkins blue-penciled it out, and when Our Wonderland of Bureaucracy: A Study) 
that act was insufficient to stop it he had the account Growth of Bureaucracy in the Federal 
that had been already sent to the press recalled, and and Its Destructive Effect upon the Con 
the plank killed, thus effectually showing where lay Tames M. Beck. 1932. New York: 
the control of the armies that were being marshaled Co. Pp. xv, 272.—This is a timely book, 
to fight at Armageddon. all the more that our review notice of 
Beveridge, perfectly honest and perfectly fearless, late. It is written by a scholar-and-a-g 


at least as humanity goes, was at bottom far more con is also a member of Congress from Pent 
servative than he imagined. The man who (in his unique combination of qualities, for he 
earlier days) voted for the ship-subsidy, against the in his view of things 

income-tax, for vast appropriations for war prepara Moreover, the book is packed with fa 
tions, defended the Dingley tariff rates for ten years, further, it represents an extensive and cat 
along with the essential measures favored by the in the history of the subject,—a history 
“trusts,” and was sympathetic with the government of found elsewhere set forth. The first 
the Tsar, was the same man who, in his latest political sketch the story of the Executive 
stage, attacked the rising standard of wages, shortening colonial and early constitutional days. T 
hours, the use of the income tax for social justice, the ters describing the modern growth of 
creation and use of the Federal Trade Commission, partmental staffs, under the titles “Bureau 
the existing legal check on trusts, the refusal of the form” (which means, of course, the War 
Wilson administration to give aid to private shipping, Departments), “Civilian Bureaucrac 

the refusal of that administration to sustain with arms Owned Corporations,” “Bureaucracy at 
our railroad investments in China, its friendliness to tions,” “Bureaucracy and the Powet 
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ifnis 


regulations, 
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It ives the ineptness and weak- 
State governments, and the urge of 
to descend upon Washington as 


lifferent tendency,— 
lit of a business ; 


rsi 
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legislation 


It 


is quite separable from tendency No. 1. It hurts quite 
different interests. It calls for quite different remedies 

And sense No. | has a still different scope. It 
refers to the extent of governmental control exercised 
by Executive departments, instead of by the Legisla- 
ture or by the Judiciary. The Federal Land Office, the 
Trade Commission, the Interstate Commerce Commis- 
sion, the Radio Commission, the State Bureaus of 
Health, of Public Welfare, and the like,—these are all 
doing governmental work which used to be done by 
legislative acts. This is what many citizens—especially 
Congressmen—revile as “bureaucracy.” 

Now the importance of treating these three senses 
independently is illustrated by the fact that we differ 
totally with the author’s views on bureaucracy in this 
third sense. We believe that the extension of scope of 
administrative control (instead of legislative) has been 
and is not only unavoidable, but beneficial to the Na 
tion and the individual States. We speak from the 
point of view of efficiency. We have had, in times past, 
some observation of nearly every one of the ten Execu 
tive Departments in Washington. We have also had 
some observation of the Federal House and the Federal 
Senate. We have been able to compare their respective 
methods and results. And we do not hesitate to affirm 
that the Executive Departments stand first in efficiency, 
and that the Legislative and the Judiciary are not even 
a good second e 

That is why we regret that the author of this 
powerful book did not clearly separate his issues 
Many readers will be misguided thereby. 

Joun H. WicMore. 


Case-books as Office Tools—-To a practicing 
lawyer “case-book” is likely to mean “No, thank you 
I'm not interested.” Which is a pity. For the mod 
ern case-book is an office tool the practicing lawyer 
cannot afford to disregard. Case-books have within 
the past five years entered on a new era of usefulness 
to practice. 

Not that all the new case-books are good; nor, 
even where they are good, that they are all good for 
the practitioner. But then, as the book-buyer learns 
to his sorrow, neither are all new texts. Indeed it is 
safe to assert that, taking the output as a whole, the 
percentage of first rate working tools among recent 
case-books is vastly higher than that among texts. It 
is also safe to assert that, if purchased with discretion, 
the case-book, dollar for dollar, will yield more service 
for the money. 

The marks of the case-book which is good for the 
practitioner’s purpose are in the main clear and easy 
to see. Are the annotations full? Few texts contain 
as careful and accurate compilations of authorities as 
do the newer case-books. (E. g., Costigan’s on Con 
tracts.) Do the annotations include references to the 
periodical literature? That literature is so vital, these 
days. It is so relatively likely to be overlooked. It is 
so consistently neglected by most texts. It is neglected 
by very few modern case-books. And the trend in 
the next few years will be increasingly to digest por 
tions of good articles, instead of merely citing them 

Three other marks need mention. Is there a fairly 
full index? There was for a considerable period a 
neglect of the finder-apparatus in case-books ; no won- 
der the practitioner turned his busy face away. But 
nowadays the drive toward adequate indexing is un 
mistakable. Does the title read “Cases” simply, or 
does it read “Cases and Materials?” If the latter, it 
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is a healthy sign. “Materials” signalizes the intro- The American Doctrine of Judicial Supre: 
duction of forms, of background information, and By Charles Groves Haines. 1932 Berkeley, Calif 
commonly of much fuller discussion than the older University of California Press. Pp. xviii, 7 
case-book carried. Finally, does the title sound queer, first edition of this work appeared nearly twenty 
for a case-book?. (Trade Regulation, Administration g0. Since that time the courts have not beer 
of Debtors’ Estates, Credit Transactions, Security, "4 attacks upon their authority have not abate 
Trusts and Estates—and the like.) And even if the i" Some instances have attained new vigor. The a 
title sounds familiar, does the table of contents dis- carefully examines all cases of judicial =— 
tiie ia tallied Stan of atetabeins ‘alain? ‘a: weenie clare acts void and has expanded his earlier 
close a curious line , 

ia os ; : pers aye presenting us with an elaborate and scholarly 
unfamiliar to the legal ear? If one of these signals ‘ : : year < 
; : ea he Ae ment, the product of much toil and patient att 
is flying, the book is likely to be either extraordinarily to accuracy. As a rule the treatment is entirel, 
useful to the practitioner, or a total loss. For the jective; it makes no plea; it is subject to no pas 
signals proclaim that the editor feels the inherited jt does not indulge in moralizing or lamentation 
organization of the field to have become badly out- those who have ransacked the field of 
moded in the light of the changes in law and condi- and political disputes are likely to be 
tions within the past three decades. He has under- extent of the subject under consideration 
taken to reorganize his law around what he conceives dred pages are devoted to the development ( 
to be a lawyer’s present needs. Which means either principle and practice of judicial review befor 
a book stimulating, prophetic, and dealing with pre- Marbury case, 1803. Over 100 pages are given 1 
cisely those puzzling situations on which the texts and opposition to the practice before the accession of | 
compilations are likely to shed no light at all—or it Justice Taney. 
means a confused mess. Which, in turn, depends on Though the volume pays considerable attentio 
the editor. Hence no such book can be recommended party dispute and enters into the field of itic 
blindly. But this it is safe to say: an hour devoted to troversy, the method is, as a rule, en 
looking one over is likely to be very well invested and not controversial. One is relieved ; 
indeed. instance, that a writer can put forth the opinion 








¢In a word, then, the case-book has recaptured for Justice Roane in his dispute with Marshall without 
the lawyer in practice the meaning it had in its early SUpposition that anyone opposing the great ( 
one , . “s . : s- ‘ ~meaanesies —— ed ‘ nicrt 
days. The books of Ames, in particular, carried guar- Justice was necessarily weak-minded or a miser 
antee of new and enlightening organization; of being er ea S powers, in Ee can . fully aggre 
repositories of references difficult to find elsewhere; of fi 7 a hes the intelligence and “ 
2 . pec caientin t * attention oh 
and of sound craftsmanship. They went, almost as Of his opponents. in tis connection att ~ se 
. : « rere : sage be called to an excellent chapter on “Judicial rey 
of course, with the young law graduate into his office “ : 
: . ee ae and Jacksonian democracy. Its contents are 
Came then the generation not of innovating : “wg : en : 
' hiss of tunlettins eienll healt cules hee novel, but it is an able treatment of the developm« 
masters, but of imitating pupils. And came the era . , : Ee or 
ny hich book i ; tg fell tel of the period during which Chief Justice Taney 
f ; 06 vere 11 - angde ode . . . a ¢ 
Sarees ~~ a _— OR oe —— sided over the Supreme Court. The title of the chap 
rather than that of Ames: exclusively for inductive 


. : : aa is well chosen because the reactions of the ( 
discussion in the classroom. The better such a book 


against the more extreme doctrines of Marshall’ 
was for that purpose, the less value it offered the cannot be understood without a knowledge of 
practicing lawyer. Moreover, the output became di- characteristics of the Jacksonian period as a whole 
luted. More case-books, two, three, four, in one field, of the nature of what may properly be called 
so that the tide of publication was hard to keep abreast philosophy of the time. The wave of early enthusia: 
of. And often enough, worse case-books: some main- for restraining the legislature by judicial pronoun 
taining the fine tradition, but too many sinking to the ment had by this time subsided and the tendency 
level of mere series of “illustrations.” And—almost evidenced not only in the Federal Court but in 
worst of all—case-books reworking eternally the fa- State Courts as well. “The practice of judicial rev 
miliar class-room problems, whereas the law and the was confined during this period mainly to four stat 
times kept moving on. But as one looks over the output North Carolina, Massachusetts, New York, and N 
of the last half-decade, one feels again the practical Hampshire.’ 

vitality of the case-book of the ‘80’s. Here is original With the chapter on “Politics and Federal ( 
work; here is canny grasp of the problems pressing _ stitutional Law” the present writer does not find | 
today; here is collection of references not otherwise self in full accord but if the reader desires a succi 
to be had; here is an adequate finder-apparatus. It is and well organized statement of the development 
sad to see such service wasted wholly on the desert air the Federalistic or nationalistic interpretation of t 
of students who lack background to appreciate it fully. Constitution by the Court, he can find it in this cha 


Reviews of case-books, in the periodicals, are worth a_ ter. The author declares that the constitutional lawy: 
lawyer's attention. They lead to good, cheap tools. are now beginning to recognize more frankly t 
They have even been known to purvey ideas that were method by which Congress and the Supreme Cour 
worth having. K. N. LLEWELLYN, transformed a government basically confeder 


Columbia Law School federation with supreme authority in the 


: ernment. I do not know what he means 
1. By way of becoming specific, and with no reflection on books I . - ‘ : ° at ; : , 

do not happen to have seen, let me suggest a few of the modern case COnfederate.’”’ When the Constitution k 
books whose values for office use are clear: Berle on Corporation Fi- ge fn me 3 rg : > . > an 
nance, Cary on Trusts, Billig and Carey on Administration of Insolvent of its tramers it was intended to be ; ato 
Estates, Chafee on Equitable Relief Against Torts, Costigan on Con- partly national and partly federal If 
tracts, Douglas and Shanks on Corporate Reorganization, Hanna on “he 9 hz level ee —_ 
Creditors’. Rights and on Security, Handler on Vendor and Purchaser, character has deve oped, it will hardly 
McLaughlin on the Federal Anti-Trust Laws, Powell on Trusts and attribute that fact altogether to the activiti 
Estates, Sturges on Credit Transactions and on Administration of . . . : : “ 
Debtors’ Estates. judiciary and Congress. During the fir 
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Sage Foundation is 
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1 the legislation of Colorado, 
The Uniform Small Loan 
ve about 1916, and it continues 


1 1 


as hold its own. until the 


present. The application of it is limited successfully 
to $300; the rate of interest, as a rule, is 3% per cent 
per month, which has been found sufficient to attract 
capital to the required extent; and it has been found 
well to grant licenses for the business 

The constitutionality of the legislation receives due 
attention, and a table of cases is given, which the 
profession will find of use. 

A somewhat cognate subject, that of wage-assign 
ment, is fully discussed, with the prohibitive or reg 
ulative legislation, in Part III of this exhaustive 
volume ; the subterfuges of the “loan shark”’ not being 
overlooked. 

It may fairly be asserted that the limited field in- 
tended to be covered has been examined in every 
point of view. 

WILLIAM RENWICK RIDDELI 
Osgoode Hall, Toronto. 


Leading Articles in Current 
Legal Periodicals 


Notre Dame Lawyer, March (Notre Dame, Ind.)—How 
the Criminal Escapes the Law and How to Stop Him, by 
William M. Cain; Motions to Suppress Evidence in Criminal 
Prosecutions in Federal Courts, by John Jones; Contingent 
Remainders, by W. P. Sternberg; Eugenic Legislation and the 
Lawyer, by Raymond W. Murray; The Law as an Educa 
tional Factor, by William James Hoynes; Removal of Indict 
ments by Federal Officers as an Invasion of States’ Rights, by 
John M. Crimmins. 

lowa Law Review, March (Iowa City, Ia.)—The Modern 
Classification of Future Estates in Land in English Law, by 
Harold Potter; The Need in Iowa of an Offer of Excluded 
Testimony for Appeal, by Mason Ladd; The Receipt of Tax 
Exempt Income as a Reason for Decreasing Tax Exemptions, 
by Russell C. Grahame; Municipal Tariffs under the Guise of 
Occupation Taxes, by Herbert S. French. 

Columbia Law Review, February (New York City)—Case 
Law and Stare Decisis; Concerning Prajudizienrecht in Amer 
ika, by Max Radin; Rent Claims in Bankruptcy, by Wolfgane 
S. Schwabacher, Sydney C. Weinstein; Behind the Law of Di 
vorce: II, by K. N. Llewellyn. 

Tulane Law Review, April (New Orleans, La.)—The 
Yeliow Dog Contract in its Relation to Public Policy, by Clar 
ence E. Bonnett; The Judicial Status of Non-Registered For- 
eign Corporations in Latin America-Mexico, by Edward Schus 
ter; Declaratory Judgments, by Edwin M. Borchard. 

lilinois Law Review, April (Chicago)—Studies in Realty 
Mortgage Foreclosures: IV Reorganization, by Homer F 
Carey, John W. Brabner-Smith, George R. Sullivan; “Fright” 
Cases, by Leon Green; Taxation of Shares in Domestic Cor 
porations, by Arthur Leon Harding; The Restatement of the 
Law of Contracts, by Harold C. Havighurst. 

Dickinson Law Review, March (Carlisle, Pa.) —The New 
Trial of Compensation Cases, by Robert L. Wallace; A His 
tory of Equity in Pennsylvania, by Spencer R. Liverant, Wal 
ter H. Hitchler 

The Journal of Air Law, April (Chicago)—Air Express: 
Development and Services, by Frank E. Quindry; The Illinois 
Plan of Aviation Encouragement, by Reed G. Landis; Stat 
Aids to Aviation, by Paul A. Wright; Air Marking in Ohio, 
by Fred L. Smith. 

Washington Law Review, February (Seattle)—Progress 
of the Law in Washington Community Property, by Frank 
L. Mechem; Joint Adventure m Washington Automobile Law, 
by Frederick G. Hamley; The American Law Institute’s Re 
statement of the Law of Contracts with Annotations to the 
Washington Decisions, by Harvey Lantz. 

Commercial Law Journal, April (Chicago)—Chapter VIII 
of Bankruptcy Act, by Jacob I. Weinstein; The Committee on 
Interrelations, by J. Purdon Wright; An Analysis of the the 
New Amendments to the Federal Bankruptcy Act, by Reuben G. 
Hunt; The Evolution of Article V, by Herbert U. Feibelman. 











“EIRENARCHA”, AN ANCIENT LAW BOOK 


By Hon. WILLIAM RENWICK RIDDE!I 


a Eo. Bh OD: C.. bis B*e ee weer, S.. 


Justice oT Appeal, Ontario 


MONG the most treasured volumes in 

little library is a duodecimo of 826 pages, pub 

lished in London in the spacious times of the 
first Stuart King of England, James the First, the 
“Scottish Solomon,” more than three centuries ago. 

The Title-page, surrounded by an ornamental 
border of conventional flowers, reads: 


EIRENARCHA 
OR 
OF THE OFFICE 
of the Justices of Peace, in 
fourée Books. 
Reuised, corrected, and enlarg- 
ed, in the eighth yeere of the 
peaceable Raigne of our most 
gracious King, 
James 
First collected by WIL- 
LIAM LAMBARD of Lin- 
colnes Inne Gent. 
Hae tibit erunt artes, pacique imponere morem 


my 


LONDON 
Printed for the Companie 
of Stationers 


1614 


cum Priuilegio 


The author, William Lambard (or Lambarde— 
even family names were not always spelled the 
same way in those preJohnsonian times) was a 
Londoner, born in London in 1536; becoming a 
Student-at-Law, he was admitted of Lincoln’s Inn 
in 1556; of somewhat antiquarian tastes, he wrote 
a Collection of Anglo-Saxon Laws which was pub- 
lished in 1568—his knowledge of Anglo-Saxon law 
is sufficiently attested by the volume we are to dis 
cuss—he was made a “Perambulator™” of Kent in 
1570-1576, and elected a Bencher of Lincoln’s Inn 
in 1579; the same year, he received a Commission 
as Justice of the Peace for Kent. 

The present work was apparently written 
shortly after his being made a Justice of the Peace, 
as it was published in 1581, in the Reign of Queen 
Elizabeth (or “Eliz,” as he calls her in the work 
about to be mentioned). In 1591, he wrote another 
book less known than this, but very interesting, 
called Archeion or Commentaries of the Courts of 
England, which he dedicated to Sir Robert Cecil, 
son of the great Burghley, and, himself, afterwards 
the first Earl of Salisbury (1605). This work re- 
mained in manuscript until 1635, when it was 
surreptitiously printed, whereupon his grandson, 
Thomas Lambard, published in the same year, 


a 


1 The “Perambulation” of Parishes, Forests, etc., was had period 
ically; it consisted in a procession of officials round the boundaries of 
the Parish, Forest, etc., in order to keep in perpetual memory the 
ancient landmarks or boundaries. In some places, it was the custom 
to take young children in the procession, and give them a sound whip 
ping—at least, in form—to make them remember the places thoroughly 
the proceeding was generally called “Beating the Bounds.” aambard 
was appointed an official Perambulator, and acted as such 


correct edition from the original 
pirated edition bristled with errors 

As is stated on the Title-page, the , 
volume is “Reuised, corrected and enlarged 
is the standard edition of the work, held 
esteem by Blackstone and others most compete 
judge of its merits. 

The book is well-bound in contemy 
which has successfully resisted the ravages of 
its paper, yellow with age, is plainly of the 
linen fibre; the type is generally Gothic or B 
letter, but the Forms of Indictments and some 
of the Text are in Romans, the not infrequent | 
in Italics as are the author’s ventures in 
few Greek words in the small but beautiful | 
mian type and the single quotation from the An; 
Saxon in the original Saxon. The Latin and Gr 
are free from the irritating contractions in wl 
the mediaeval printer was wont to imitate the chi 
grapher, his predecessor—the Greek contractio: 
those of my time could—even if they seldom or ney 
did—study in the plate prefixed to Bullion’s Gr 
Grammar. The letters and “r” 
in the ancient, sometimes in the m form, 
parently without any rule: there is the usual indi 
criminate use of “I” and “J,” and of “V” x 
this sometimes troubles the modern reader; thet 
can, indeed, be little trouble about “‘vt’ or “uis,” | 
“Pyrueiors” may hold one awhile even 
panied by “Pvrueyors.” As in 
present time, the noun is capitalised 
as in German, however, as sometimes o1 


inl 


pOTAaTY 


V 


el 


se 


appear sometim 
di 


“i 
5 


mn 


if 
German of 


act 


not so con 
monly 
the important noun has a capital initial 

Of the orthography 
Samuel Johnson was still far in the fu 
have indiscriminately, “Goale,” “Gaole,” “ 
“Goal”; “Huy and Crie,” “Huy and Cry,” “ 
Cry”; “Shirife” appears with “Sherif,” etc 
is the terminology uniform—our 
minor” is found, but so is “Oyer and 

“FEirenarcha,” is derived, of course, 
“Eirene,” peace, and “Archos,” a 
chief, as is also “Eiren-archen,” found 
and Ecclesiastical circles for an officer correspon 
ing to “Justice of the Peace.” in h 
History of Criminal Law, Vol. 1, p. 42, says that 
“Eirenarcha is a word which it is impossible not 
translate by ‘Justice of the Peace’”’; but the auth 
himself gives the form “Eirenarchen”’ in 
type, and calls the possessor of it, “Commissioner o! 
the Peace,” expressing the hope that every Justi« 
of the Peace may be not only “Eirenarchen” but als 
“Eirenopoion,” that is a “Compounder”’ maker 
of the Peace. “Eirenarcha” is to my mind plain 
a word made by Lambard himself to denote tl 
Function of the Justice of the Peace, not the Justi 
of the Peace himself. 

Lambard is obviously very familiar with 
subject, and does not hesitate to differ from 


course, is erratic 


ure 


and Tet 
Determin 
from 
leader 
Byzanti 


“Over 


Greek, 


otepnens 


Gree} 


1.e 


the 


I full account of this somewhat rare 
found in my Article, “Lambard’s ‘Archeion’; 
Law Book,” 10 Canadian Bar Review (January 


own volume is of the grandson's publicatior 


2 4 reasonably 
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the subject, Marrow, Fitz- 
rh, indeed, he, with conventional 
» yield to each one the due praise 
is the Poet says) 


s on 


Cornicula risum 
nudata coloribus.’ 
iven a very careful account of 
officers charged with the pre- 
first Statute 
officio, as, for 
of Gaol Delivery, some by pre- 
xample, the Steward of the Mar- 
Ordinary Conservators (or 
ustodes pacis, elected by 


peace before the 


cap 15, 


some @€a 


J . 
eace, 


story is told of the origin of 
ieen Isabell, quarrelling with her 
vard II, fled the Kingdom, but 
iereafter with her son, Prince 
ard, afterwards King Edward III, Sir Roger 
ind others who, taking her part, had 
sed the Seas with her: then, with the assist- 
of these friends and certain Henalders,® she 
brought th her, she obtained possession 
husband, forced him to surrender his crown 
rd, and then had him taken 
from house to house, from 
his partisans in ignorance 
ne of him: then this Statute was 
first year of the young King’s 
“King himselfe a place spe- 
the common people . 
tion of vproare and force 
hat, (as I think) the election of the simple® 
nservators (or Wardens) of the Peace was first 
ken from the people & translated to the 
nt of the Kir 
The many Stat 
ice’ are discuss at 
chief interest of this work 
ists upon the ate of the law 
gland at the times of which it 
| ‘Gite 
into verse of 
It reads 


1 p ore, 


very cul 
oislation dy 
id, King 

d shortly tl 


timer 


ke ep 


so that 
l eyes and VM itches ove! 


represse all inten 


assign- 


tes dealing with Justices of the 
length—these | over, 
the light it 
and of society in 


pass 


being 


treats 
worth-while to 
the Oath 


It will, perhaps, be 
e Li unslation 


ird tr 


imbar 


istice at the time 


right to rich an 
und Law extends: 
iduise in any « 
hefore depends 
sions hold, as Statutes 
its that befall, 


au S¢ 


hid , 


1 always, with respect—from 
ently fr Fitzherbert’s Natura Brevium, 
(Abridgment), Glanville, “Master” Bracton, 
‘Hi is estin ate of the first two above 
P 


freely 


ry others 
n his “Proheme,” where he says: “To write 
ces of the Fanee, after M. Marrow (whose 
Ife made 18 yeare of K.H.7. is in many 
the reueren< d lustice Fitzherbert (who pub 
€ se thereof, which is vet euery where to bee 
seeme no lesse ynaduisedly done, _ then if a man 
bring Owles t Athens (as the proverb is) . 
4. This is the s Ibook story of the RK s er jackdaw” 
borrowed feathers and strutted as a peacock, until dis 
ered by hi : rrowed plumes” is a proverbial and familiar 
ase The s Horace’s Epistolae I, 8, 19—the word 
icula,” z ttle crow, is Said to be “hapax legomena” here. The 
mean “Th rowle jeprived of its stolen colours will excite 
rision.” 
Anyone wh an guess what “Henalders” were may 
s passage—of course, they were “Hainaul iters.” 
6. “Simple” here, as so often in olden writings, 
mmon”’: we still have simple speech, etc 
7. Lambard is somewhat critical of Bracton’s terminology: he 
ys, “in the daies of K(ing) H(enry) 8., M(aster) Bracton reduced 
e bodie of our Law into Latin, and therein imitated the methode of 
the Ciuill Lawiers changed the word Justitiis’ (which he says had 
een previously in use) “into Institiariis (how Latin like let them iudge 


at can skil) 


may at the first 


from 


interpret 


means “ordinary,” 


4 See entred well, and then estreat 
them to the Chequer all: 
Receiue no fee, but that is ginen 
by King, good vse, or right: 
6 Ne send Precept to party selfe, 
but to indifferent wight.” 


That the Courts of General Sessions of the 
Peace or General Quarter Sessions of the Peace 
(Blackstone, Commentaries, Vol. IV, p. 271) had 
jurisdiction in capital cases and sentenced hun- 
dreds to death on the scaffold till well into Han 
overian times and till about the middle of the 18th 
Century is well known. Blackstone, loc. cit., says of 
his times about the 8th decade of the Century, 
“they seldom if ever try any greater offence than 
small felonies within the benefit of clergy,” i.e., in 
which the death penalty is not exacted, use being 
made of the fiction that the convict is of the clergy 
and can read his “neck verse.” This fact of the 
extended jurisdiction is indicated by the Forms 
of Indictment (in Latin)* for Murder, Petit Trea- 
son, Rape, Burglary, Grand Larceny, etc., given at 
the end of the treatise proper. 

Some of the “Crimes” we no longer hear of, 
e.g., Petit Treason, which subjected the criminal, if 
a woman to death by burning at the stake; Witch- 
craft, which, if accompanied, as it generally was, 
with Heresy, entailed the same penalty to the un- 
fortunate woman—we have an Indictment for Be- 
witching a Horse, “white and worth four pounds,’ 
by “Inchantments and charmes,” per quod idem 
equus impeioratus est & vastatus” (whereby 
the same horse was injured and destroyed). When 
a man was bewitched, it was “of malice afore- 
thought, wilfully, diabolically, wickedly, and felon- 
iously,” and he “lay most dangerously sick and 
languished,” so that the accused woman “by the 
arts aforesaid killed and slew him.” Akin to Witch- 
craft was the forbidden practice of an “Idle person” 
going around begging and feigning “knowledge i 
Phisiognomy, Palmestry, or other like craftie 
Science or haue pretended to tel Destinies, Fortunes 
or such phantasticall imaginations: Or haue uttered 
himself to be a Proctour, Procurer, Patent gatherer 
or Collector for any Gaole, Prison, or Hospitall, 
&e., &c.” 

It was far from safe to say or hear Mass, to 
“extoll the authoritie of the Pope,” to stay away 
from the Parish Church, for a Jesuit or Seminary 
Priest to come into England or for an Englishman 
to receive him—indeed, the Clerk of the Peace was 
fined 40 shillings (worth now, say, $75) if he failed 
to enter and record all Presentments at the Sessions 
“of the monethly absence from Church of popish 
Recusants & of the names of their children of nine 
yeres & upward, biding with their parents,” as di 
rected by the “Statute 3 Iacob. cap. 4.” 

A “Singingman” is indicted for taking away 
against her will a widow who owned lands and then 
marrying her (“cepit in vxorem suam”)—and a 
Husbandman for hunting by night in the King’s 
Park and killing “vnum par damarum Anglice 
vocatum a brace of Buckes . . . cum duabus sagittis 
ex dictis arcubalistis (one pair of damae, in 

8. The fact that the Indictments—here spelled indifferently, 
“Enditments,” “Enditements,” “Endictments,” “Endictements”—were in 
Latin may perhaps account for the advice given by Lambard to Jus 


tices of the Peace, in Sessions of the Peace to leave the drawing and 
engrossing of them to the Clerk of the Peace or other officer 
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English, a brace of bucks with two arrows from the Forcible entries; the Statute of Labourers 
said crossbows). Liuertes, Maintenance, Embracerie, 
There are still the “Crimes” of Champerty, Then, how many Justices (thinke you) 
sarratry, Regrating, Selling Wine or Beer at too fice (without breaking their backes h 
high a price or Candles at more than 4 pence per many, not Loads, but Stacks of Statutes, that 
pound, being a Rogue® or Vagabond without since that time beene laide ypon them?” 
visible means of support, Hunting Conies, Keeping The punishments which could be meted ou 
for gain a place for playing “bowles, coits, cloth, the Justices in Session are divided into Cory 
halfebowles, tennis, dice, cards, tables or any other and FPecuniarie Punishments—the fi 
forbidden game.” Exercising the “Arte of Mercerie” capitall or not capitall; the “Capit: 
without a seven years’ apprenticeship, “Converting punishment is done sundry waies, 
a House into a Cottage,” Eating Flesh in Lent or burning, boiling, or pressing: not cay 
a “Common Victualling house supplying it,” all divers sorts also, as cutting off the har 
these were indictable at the Sessions. burning (or marking) the hand, face, 
We may be permitted to doubt the accuracy whipping, imprisoning, stocking, settin 
of the dictum of Mr. Justice Hale (7 Edward 6) lorie, or Cuckingstoole, which in old time wa 
that “it no Felonie to take a diamond, ruby, or other the Tumbrel, Of this kind of punishement, our 
such stone (not set in gold, or otherwise) because Law (making precious estimation of 
they bee not of price with all men, howsoever some men) had moe sorts than we now haue 
doe hold them both deare and precious’”—this is one out the tongue for false rumours, cutting 
of a number of passages showing that Lambard nose for adulterie, taking away the priu 
was not destitute of a sense of humour. counterfeiting of money, &c. el 
Women were not to dress in men’s clothes, Pecaniarie punishment, I comprehend 
“putting off that shamefastnesse which beseemeth Fines, Amerciaments and _forfeitut 
their sexe,” although it is not punishable by any goods or lands.” 
Statute that “a number of women doe flocke to It may be news to some that “tl 
gether for their own cause.” Masons are not to the time of King Elthreld) that in a ] 
“congregate themselves in Chapiters”"’*, no one was the agreement of eight should pr« u 
to stay tippling in an Inn or other Public House a good verdict. Xe 
in his own town till he was drunk. Not the least interesting is the law 
The insane had somewhat drastic treatment. Gypsies, “outlandish persons (calling 
We read, “Every man. . . may take his kinsman Egyptians)” coming into England 
that is mad and may put him in a house and bind month of their arrival, any Justice 
and beate him with rods for the reclaiming him...” could seize all their goods and keep 
This was on the universally held theory that in- self. accounting for the other half to 
sanity was a form of possession by the devil, and his Exchequer: after the month, the 
the beating was to drive the devil out. This was’ the Egyptians then becoming guilty of 
till a comparatively recent day, the theory held by To conclude, I shall leave it to m 
the people, including the profession of Medicine, determine the meaning of “Robertsmet 
and the treatment by “Stripes” was common both latch,” “Badger,” “Kidder,” 
in the home and in the “Bedlams” or Lunatic belling,” “Gally halfpence,” 
Asylums—moreover, not uncommonly, the insane ‘“Blank-moneys,” “Churchale,” “Chieuag 
person was tethered by the wayside with a rod or rieman.”’ “Bh ck-wo ide,” “Pioners,” 
lash near by, and the passersby were adjured to flawers of men,” “The Felonie of Pi 
beat him “for sweet Charity’s sake.” And when we are on the sul 
Leaving the criminal whom we now would call ology, the language of King In 
a sick man, and going again to real crime, it was mentioned as it is translated 
forbidden to trace or kill a hare in the snow; it was an “Theeues wee call them vntill the 
indictable offense if a miller took toll by heaped meas- men. from seuen. a Troupe, vntill 35 
ure, or if one had or offered another, an Agnus Dei, & above thar number.” 
crucifix, cross, picture, beads, Popish reliques “‘or such And so Ave et Vale, William I 
other superstitious thing from the See of Rome,” or Osgoode Hall, Toronto 
fought in a Churchyard. May 11th. 1932 
It was no wonder, then, that with these and a 
thousand other statutory prohibitions, Lambard 
wailed: “If Hussey, the Chiefe Justice I Henry VII, 
3, did thinke that it was enough to loade all the 
Justices of the Peace of those daies, with the execu 
tion, onely of the Statutes of Winchester and West- As one object of the AMERICAN Bar ASSOCIATION 
minster, for Robberies, and Felonies; the Statute of : 


Signed Articles 


JOURNAL is to afford a forum for the free expression 


9 “The word Rogue is but a late Guest in our Law . . t of members of the bar on matters 
seems to be fetched from the Latin, Rogator, an asker or Beggar, and : : 
in which sence Martian the Poet long since v it saying and as the w idest range of opinion 
nter raucos vitimus Rog rs : ‘ : ; 
Oret caninas pams improbs bucce order that different aspects of suc 
And ranged last among the ro: Rogues : te 
In vaine a morsell may he beg of bread be presented, the editors of this Jour 
So bad, as hungry dogs disdaine to bite.” : : ry : 
The quotation is from Martial 10, 5, the translation is sufficiently responsibility tor the opinions S 
accurate. ‘ ‘ . 
10. The Masons here were the operative Masons: their Chapters except to the extent of expressing t 
were often the hotbed of disaffection with the limited wages set them . 11: : “ R ‘ 
by the various Statutes of Labourers: and the prohibition of the Statute fact of publication, that the subje« 
referred to so states specifically These Chapters were the original 2 . . 
Trades Unions. which merits attention 
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action to sur- 
suit originat- 
900): Harris v. Nash- 
; Hendricks v. Citi- 


See generally, 
Sec. 11897; 


Gen. Code Sec 
this particular 

t seq 
In Lockett v 
laintiff sought t 
f defendant 


ing because of a slander. These reasons 
around the fundamental distinction between a slan 
der and a libel. The slander, being orally dis- 
seminated, may not be as devastating as defamatory 
matter recorded in more permanent form. An ob 
jectionable statement may be uttered in the heat of 
the moment; the aura of malice envelops the libel 

But regardless of the conclusion which may be 
reached in any particular jurisdiction relative to the 
abatement of the action, it must be obvious that the 
principle is not logically referable to the fact situa- 
tion here presented, since we deal here with a case 
where the publication is coincident, so to say, with 
the death of the offender. The cause, therefore, 
could not conceivably arise within the testator’s 
lifetime. It follows that such a case would come 
without the purview of the abatement principle, 
and the maxim would have no application whatso 
ever. 

In Gallagher’s Estate,* where apparently, the 
question was first presented in this country, the 
court permitted a recovery. Following this de 
cision, was the case of Harris vs. Nashville Trust 
Company,’ wherein the maxim was not deemed an 
obstacle to plaintiff's right to recover. It is worthy 
of note, in passing, that in the Harris case, the 
court felt that it was dealing with a novel situation, 
with no guiding precedents. In the comparatively 
recent case of Hendricks vs. Citizens, etc., Bank,* 
the first two adjudications were squarely followed 
That the maxim did give the courts serious con- 
cern, however, is clearly indicated in the Hendricks 
case, where, in the course of its opinion, the court 
says: 

“Upon consideration of the question, we find 
ourselves squarely facing a choice between two 
courses: on the one hand, the orthodox course of 
adhering strictly to the rigid rule of the common 
law, which in any case of the character of that be 
fore us would do violence to our innate sense of 
what is fair and right; or, on the other hand, of 
falling in line with the constantly changing con- 
cepts of the law and its administration, by con- 
forming with what appears to be a modern doctrine, 
‘pure drawn from the fountains of justice.’ In the 
instant case, notwithstanding our natural aversion 
to do anything in the nature of ‘judicial legisla- 
tion,’ we are impelled, in good conscience, to adopt 
the latter alternative. Though the doctrine that we 


revolve 
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128 Tenn 
s 43 Ga. Apr 


Dist. 733 
573, 162 5. W 
408, 158 S 
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have decided to follow, it is true, does not derive 
from any ancient legal lore, it has the merit, in 
our judgment of being deep rooted in a moral 
source... 

When analyzed, it is submitted that the appli- 
cability of the maxim did not present as serious a 
question as the court seemed to feel. The rarity 
of the action is in great measure directly respon- 
sible for its novelty. 

At times, it has been suggested that the most 
feasible manner in which to deal with the situa- 
tion here under discussion, is to exclude libelous 
matter from probate.® If the defamatory material 
is not dispositive in character, this might super- 
ficially, at least, appear to be a safe enough practice 
To follow such a mode of procedure, however, 
brings us face to face with fresh difficulties. 

The proposition is elementary that the courts 
are ever solicitous best to effectuate the testator’s 
intention. The books bulge with cases where the 
courts have evaluated every circumstance which 
might throw light on the intent of the testator, and, 
in so doing, have leaped over many barriers to 
bring the decedent’s wishes to fruition. Every will 
is treated on the basis of the individual problems 
for determination presented, and, in conjunction 
with this approach, the courts often say that “no 
will has a brother.” In instances where it has been 
felt that an impasse prevents doing what the tes- 
tator desired, the courts have not failed to use 
vigorous denunciatory language. 

Now libelous matter contained in a_ will, 
whether the same is dispositive in nature or not, 
may be an unequivocal guide as to what actuated 
the testator in making a particular distribution. 
To illustrate, suppose the testator were to say in 
his will: “I bequeath to my illegitimate nephew, 
Richard Roe, the sum of $1.00.” He might go so 
far as to say that, because of the fact of Richard’s 
illegitimacy, he does not want him to benefit as a 
distributee from his bounty. To help Richard’s 
case along, let us assume that the testator is mis- 
taken in casting the taint of illegitimacy upon him. 
The objectionable language could be stricken, true, 
but it is obvious that, in such case, the court would 
be undertaking to write the testator’s will. If the 
court could do this on its own initiative, and did 
so do, with the motivating language elided, Rich- 
ard, not being fully advised in the matter, might 
feel that there was a sound basis for contesting the 
will. The court would then be placed in the un- 
enviable position of having concealed facts ma- 
terial to such a suit. 

When the libelous matter is clearly dispositive 
in nature, certainly elision could not be available 
as a remedy, no matter in what light the situation 
be viewed. 

And any number of instances could readily 
enough be conceived where, even though the lan- 
guage were not dispositive in charaeter, elision 
could not be resorted to. In fact, the libel might 
appear purely by innuendo and inference, and still the 

9 See, for example, Matter of Bomar, 18 N. Y. Supp. 214 
28 R. C. L. 359. This seems to be the procedure in England Sec 
Gatley on Libel and Slander (2nd ed., 1929), page 458, note 15: “Ar 
executor can safeguard himself ssibility of such an action 


by obtaining an order of the Court that the libelous matter be omitted 
from the Probate Citing cases.)”’ 


1892) ; 


against the po 


context could be as damaging as though pointe 
unambiguous language had been used. 

In Gallagher’s Estate,” for example, the « 
in developing the rationale attending a recov 
discusses the case of the “notorious libertine 
maliciously gave legacies in alleged compensa 
to certain ladies who had repulsed his advances.’ 
Suppose the libertine had, in the same formal d 
ment, bequeathed nominal sums to other la 
not kin of his, without further explanation 
attempt to elide matter from such an instru: 
would distort it beyond recognition. 

Elision not being possible, the court would have 
to permit the probate of the will, unless, of course 
it adopted the attitude that the testator had waived 
his right to indicate how his effects were to be 
distributed. The implications of the latter course 
demonstrate at once its fallibility 

There is yet one more reason why striking t 
objectionable words from the will would not be 
aid to the executor in maintaining a defence, pr 
vided, that is, that the action is deemed tenable 
in the first instance. It is this: by the act of offe: 
ing the will for probate, there follows as of course 
a publication, before the decision is reached as t 
what portions should be elided. Even though the 
elision were on a consensual basis, the publicati 
already having been effected, the elements for mair 
taining the action would all be present. Hence 
even the arbitrary policy of withholding the will 
in its entirety from probate, if such a policy coul 
be sanctioned in any way, would not wipe out 
publication. 

The adjudicated cases all observe that the 
malice evidenced by the testator in defaming a per 
son by formal document, is indeed a burden diff 
cult to be borne.’ In line with this thought, it is 
felt that the solemn nature of the act of making 
a will precludes the possibility that the testat 
did not mean to injure the person libelled. Agaii 
when it is considered that the will is a permanent 
court record, which will be perused actually 
some, and constructively by many, we can indeed 
sympathize with the predicament of the victim, if 
recovery is to be denied him for such a palpabl) 
obvious wrong. As a general proposition, the prin 
ciple which is crystallized from such observations 
is undoubtedly true, yet we can readily call fort! 
a state of affairs where, because of what the testa 
tor feels to be an onerous handicap on the distribu 
tee, he makes a proportionally greater settlement 
on him. Assume, for example, that the testator 
were to provide: “To my illegitimate nephev 
Richard, I bequeath the sum of $10,000.00, so that 
the burden resulting from his being illegitimate 
may not be so hard for him to bear. To my othe: 
nephews, John and James, I bequeath the sum of 
$1,000.00 each.” 

It might be reasonably supposed that the libe! 
in this setting, is perpetrated innocently enough 
and perhaps affords the best evidence of testator’s 
good intentions. Elision, under the circumstances 
being out of the question, could the beneficiary 
take under the will, and maintain his suit also? 

Two other questions are suggested. The first 
relates to the possible liability attaching to the 

10 Note 6, supra 
11 Note. 1, supra 
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lowlands giving rise to the headwaters of the 
Amazon, are practically unknown. The govern 
ment is strongly federalized, Governors of the 
Provinces being appointed by the President, and 
heads of smaller political divisions, in turn by the 
Governors. 

The present Constitution, adopted in 1929, is 
the twelfth since the emergence of the Republic as 
a separate independent state, under the first Con 
stitution of Sept. 23, 1830. The President should 
take office August 3lst for a four year term, but 
the Conservative candidate elected in 1932 was 
found, just as his term was about to begin, to be 
a Peruvian citizen and therefore ineligible; and in 
the new elections held Oct. 30, 1932, under the Lib 
eral Secretary of the Interior as Acting Head of 
the State, the Liberal candidate, Dr. Juan de Dios 
Martinez Mera was elected, and is now serving for 
the term ending Aug. 31, 1936. Congress, consisting 
of a Senate of 32 members, one elected by each 
Province (except that the two Oriente Provinces 
elect one between them) and the other sixteen 
functional, representing labor unions, the Univer 
sities, etc., and a Chamber of Deputies now of 54 
members, supposed to increase with the popula- 
tions (but no census has ever been taken), meets 
on August 10th each year for a sixty day session, 
which can be extended. The term of a Senator is 
four years, one half being renewed each biennium, 
and of a Deputy two years. The country has an 
unfortunate precedent of violence in its revolutions, 
both that of 1875 which ended the fifteen year prac- 
tical dictatorship of the Conservative, Gabriel Gar- 
cia Moreno, and of 1912 which ended the rule of 
Eloy Alfaro, who went in by a Liberal revolution 
in 1895, resulting in the death of the deposed head 
of the State. 

The Civil Code now in force was adopted in 
its present form in 1887, modeled on that of Chile 
of 1855; but the Code of Civil Procedure, adopted 
in 1869, is built chiefly on the base of that of Peru 
of 1851. The Code of Commerce, Penal Code, and 
Code of Criminal Procedure were all taken from 
the Belgian ones, and were adopted in 1906. There 
has been a law permitting divorce since 1902; a 
hydrocarbonates (oil) law of Oct. 8, 1921, was re 
formed Oct. 8, 1922, and codified Oct. 31, 1931, per- 
mits leases only, for forty plus ten years, and ap- 
pears to be generally satisfactory, especially as oil 
has as yet been found only in one locality and in 
no great quantity (See Rev. de la Univ. de Guaya- 
quil for Jan.-June, 1931; Vol. II, p. 62) ; a monetary 
law of March 4, 1927, was adjusted on the recom- 
mendations of a brief Kemmerer commission ; and 
a Workmen’s Compensation law, governing hours 
of labor for women and children and other labor 
legislation, based in part upon Uruguayan laws, 
date from October, 1928. (See R. U. G. for Apr.- 
May-June, 1930; Vol. I, p. 175.) A Bill of Exchange 
Act, in the form approved by the Union of Ameri- 
can Republics, with slight changes, was adopted 
Dec. 5, 1925; and a project for an accompanying 
Check Law has been discussed since 1927 but not 
yet passed. There is separation of Church and 
State; religious orders are allowed, but like the 
clergy are under the law to consist of Ecuadoreans 

*Mr. Ireland, who has been for three years Assistant Professor of 
Latin-American Law at the Harvard Law School, is now making an ex 
tended trip in South America. He has promised the Jovxenar to write 
a letter of more or less informal description of procedure, courts and 


lawyers in each of the countries visited. his is the second of the 
series, the first, on Colombia having appeared in the April issue (p. 244) 
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only; the Church has remained in possession of 
most of its properties, but receives nothing from the 
State. 

A Council of State of fifteen members, includ- 


ing the five Cabinet members, settles administra- 


tive appeals, which include matters of concessions, 


so far as relating to the general state policy, tax 
and similar questions. The Supreme Court, of ten 
“Ministers” appointed for six years, in two sessions, 
hears civil and criminal appeals as a court of third 
instance, and has certain other original and cassa- 
tion jurisdiction. The question of whether or not 
the courts may declare a law unconstitutional has 
been a vexed and wavering one in Ecuadorean law, 
and variously adjusted under the successive Con- 
stitutions. That of 1869 (the eighth; and followed 
in that of 1878) provided (Art. 43) that if, against 
the insistence of both Chambers of Congress, the 
Executive thought a proposed law contrary to the 
Constitution, the question should be sent to the 
Supreme Court to decide, finally; and if found not 
to be unconstitutional, the law should take effect 
despite the Executive. The Constitution of 1883 
omitted this provision, and left it exclusively to 
Congress to determine the constitutionality of the 
laws it passed. Under this Constitution, the Su- 
preme Court on Feb. 19, 1887, reviewing and affirm- 
ing sentences of death passed on certain army offi- 
cers by military courts-martial, under a law of July 
10, 1886, declared that the Judicial Power could not 
make the law objected to of no effect, even if it 
were unconstitutional, in the absence of any ex- 
press grant of such faculty in the Constitution. The 
Constitution of 1897 declared the Constitution the 
supreme law, and all other laws, decrees, regula- 
tions and public treaties in contravention of it, to 
have no effect; but failed to indicate how the un- 
constitutionality should be determined. The Con- 
stitution of 1906 repeated this provision, but added 
that it was for Congress only to declare a law or 
legislative decree unconstitutional; which, without 
definite court decision, was construed by the juris- 
consults to mean that Congress should declare a 
law unconstitutional generally, but that it also was 
incumbent upon a judge to refuse to apply an un- 
constitutional law in any concrete case before him. 

The present Constitution, of 1929, declares that 
it is the supreme law of the Republic, and that con- 
sequently laws and decrees opposed to it have no 
force whatever; but, further, that the authorities 
of any degree may not refuse to comply with and 
apply laws on the ground that they are unconstitu- 
tional, and that Congress alone may declare whether 
or not a law or legislative decree is unconstitu- 
tional; which, in the conclusive con- 
struction, would seem to leave the issue still some- 
what uncertain. As to proposed laws or projects, 
if either the Council of State or the Executive or 
both consider them unconstitutional, the President 
must send them to the Supreme Court for a deci- 
sion (within eight days), such decision being final 
and binding both sides to act accordingly. Supe- 
rior Courts of second instance, in eight judicial dis- 
tricts, have both civil and criminal jurisdiction ; 
their judges also are appointed for six year terms 
In civil matters, lower courts have jurisdiction re- 
spectively of matters involving over 500 sucres 
(now, $50.00) ; between 500 and 100 sucres; and the 
Alcalde, or local administrative head, decides mat- 
ters of under 100 sucres. There is general com- 
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plaint of very great delay in all civil 
Penal offenses are divided into 
the most part by a Court of five, call 
sional Jury,” consisting of the Judge (appoint 
3 years), the Assistant Judge, and three 
nominated for one year, a majority of 
determining the result; misdemeanors 
the Superior Judge alone; and derelict 
police court matters), determined | 
of the district. 

The University Faculties of 
there are four, entitle the graduate 
degree after a five year course to pra 
in the Republic; and turn 
year, which everyone (including perl 
seem to think 
enrollment of from’ twenty to thirty 
scribed) course, there is an average 
from eight to fifteen; but those 
regularly are entitled to take the « 
tions, in which over 50% of all 
There have been six years in prin 
six more in College (high school) { 
boy (girls are allowed, but none is e1 
as yet), so that he leaves with | 
about 23 or 24. The students of 
take part in political agitations, 
time have forced reorganizations 
ties, apparently usually with ben 
There is a good working library 
of Quito, of some 34,000 volumes: 
Rector has initiated the policy of 
special library collected under the 
Professor for the students in each « 
in the class room, and with “outside 
increasingly assigned. The record 
1718, and 1 


out ab 


men themselves) 


exces 


to be 
old Audiencia of Quito, from 1563 to 
to 1740, are in whole or great part to be found 
the Library, and will eventually be bound, index: 
perhaps and eventually made available for stud 
Ecuador feels injured in the matter of 
ment of the debt of Greater Colombi: 
apart in 1830, under which Colombi 
Venezuela 28'4% and Ecuador was g 
as the foundation of her present exter 
debt. (See R. U. G. for July-Aug.-Sept 
I, p. 418.) The question of the front 
with Peru in the Oriente 
settled, and is one of the 
Ecuador’s taking a lively interest 
differences between Peru and C 
Leticia matter. (See R. U. G. for 
Vol. III, p. 455.) 
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OBSERVATIONS ON THE TEACHING OF PROFES- 
SIONAL ETHICS 


is to Proper Content of Such a Course—Older Conception, as Reflected 
harswood and Warvelle, Treated Subject as Dealing Wholly with Prob- 
lividual Professional Conduct—Dean Wigmore’s Plan for a Different 
Course—Need for Study of Present Organization of the Bar and 
Its Efforts to Meet Current Problems* 


By LowEL_ TURRENTINE 
Professor of Law at Stanford University 


report at the 1931 topics selected from an extended and ingenious list 
tion of American compiled by the instructor, and the reading of one 
schools out of a_ of the three papers to the class. The compendium 
offering courses of topics is intended, according to Professor Wig 
nt report of the more, to include problems actively debated today 
me six more within the profession, among them, bar organiza 
tion. 
of schools teach- Consideration of this scheme raises this ques- 
.ppearing a change tion: why should not professional organization and 
ent of the course. group problems be taken up at some length by the 
class as a whole rather than left as optional topics 
for an eight-minute paper. Is not study of these 
matters, along with the history of the bar, quite as 
calculated to stimulate professional self-conscious 
ness as the extended biographical study to which 
one-third of the Wigmore course is devoted? I 
have no doubt that the work on biography is ex- 
traordinarily effective under an instructor of Pro- 
fessor Wigmore’s genius and with the aid of his 
lay agencies upon the splendid collection of portraits. Under instructors 
but from the point Of more ordinary powers, and without such “autop 
in question, not as tic proference,” interest, it seems to me, might lag. 
dealt with by At any rate, to put professional organization and 
¢ 28 pages, 25 problems in a place of major importance, and rele- 


ion in Professor 

down to the 

n available. Out 

» or about 95 per 

» individual prob- 

uch as, for instance, 

relati nship of attor- 

ig conflicting interests. 
ion of professional employ- 


Li 


bar. One and gate biographical study to optional research would 
awver in the Amer- Come nearer to preparing the entire body of stu 
he remaining page and one-half dents for activ e and intelligent participation, after 
har does not distin- graduation, in the organized work of their guild. 
f barrister and solici- That there is a growing tendency to emphasize 
cently Legal Ethics bar organization and problems may be inferred 
the problems of indi- from an excellent collection of cases and other ma- 
introduced by - terials by Professor Hicks, published in the current 
l , i luce y a brie . oes 
of the profession in England. year. Out of his 560 pages, about 414 are devoted 
reflected by the older essays to the traditional subjects of individual professional 
as those of Sharswood and conduct with the use, however, of much recent ma- 
lid not call for study of the terial thereon. This material includes extracts 


i Ldil 

of the bar. Neither did it dealing with current problems facing the profession 
ind efforts to meet aS a whole, such as solicitation of legal business and 
unauthorized practice of the law. Out of the re- 
Professor more. o before the Sec- maining 146 pages, 126 or about one-fifth of the 
of Legal Education 1e American Bar As- ¢ntire book, are extracts concerning the organiza- 
ciation last vear. outlined a considerably differ- tion of the courts in England and in the United 
nt course. In his scheme the materials presented States, the judicial councils, the selection of judges 
Costigan occu nly one-third of the time. An- and their ethics and discipline. The remaining 20 
ther third is d ted to biographical studv of emi- pages discuss very briefly the present organization 
judg and lawvers. British and American, of the American bar, covering voluntary associa- 
he ists in the prep- tions and incorporated bars. Two cases involving 
the validity and construction of the State Bar Acts 

of California and Nevada are set out. 
mference on Law School In so far as Professor Hicks’ casebook implies 


mvention of the Ass ciation of 


December 28, 1932. the devotion of approximately one-fifth of the 


short papers on 
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course to the study of the judiciary, one may ques- 
tion the wisdom of his plan, especially in view of 
the limited time usually assigned to the course as 
a whole. Most teachers of the course would agree 
that it should include something upon the work of 
judicial councils and perhaps something upon the 
methods of selecting and removing judges. These 
matters, however, might easily be covered in a 
single lecture. It would seem unjustifiable to give 
them one-fifth of the entire time while omitting, as 
Professor Hicks’ casebook does, any material on 
the history of the bar and devoting only twenty 
pages or one twenty-eighth of the casebook to pro- 
fessional organization. 

In my own view, no satisfactory course in 
Legal Ethics can be formulated without a close 
study by the instructor of the present organiza- 
tion of the bar and its efforts to meet current ten- 
dencies and problems. In so far as possible, he 
ought to establish personal contact with leading 
spirits at the bar of his own state. He should at- 
tend the annual convention of his own state bar 
association, and he should be familiar with the 
work of the American Bar Association. Inevitably 
he will be impressed by the seriousness of the de- 
moralizing forces at work in and about the profes- 
sion today. He will come to realize the import of 
the words of Mr. Robert H. Jackson of the New 
York bar in closing a recent paper of extraordinary 
acumen entitled: “An Organized American Bar.” 
(18 A. B. A. J. 383, 386.) Mr. Jackson says: “A col- 
lectively impotent and individually predatory bar 
would be a collapse of our professional tradition 
that would stamp our generation as unworthy of its 
heritage. We are summoned to trial by ordeal. We 
dare not fail.” 

After the sort of study just suggested the in- 
structor will, I think, be in no doubt as to what 
should be the focal point of a course in professional 
ethics. He will be eager above all else to place 
before the students a picture of the bar of today, 
and to inquire how that bar is measuring up to its 
responsibilities. 

This picture, as we try to present it at Stan- 
ford, occupies about two-thirds of the thirty-two 
class hours allotted to the course in Legal Ethics, 
and is given the subtitle of “professional organiza- 
tion and current problems of the bar.” In 
treating of professional organization we begin 
with three lectures on the history of the pro- 
fession in England and in the United States, 
with assigned readings in standard texts on legal 
history and biography. In spite of exiguous ma- 
terial from the end of the Marshall era down to 
recent years, we try to make our American story 
of the profession reasonably continuous. There is 
brief mention of the growth of the Federal judicial 
system, of leaders of the bench and bar, of develop- 
ment in legal education and change in conditions of 
practice. 

The study of the history of the profession is 
important in a number of ways. It is a means of 
inculcating a sense of professional pride, and pro- 
fessional loyalty; it is a part of the cultural back- 
ground which a professional man naturally seeks; 
and finally it is essential to a proper understanding 
of the decisions of the Supreme Court of California 
and of other states under state bar acts. 

The historical picture ends in a treatment of 


current bar organization, which presents two 
trasting situations: first, the voluntary type of 
association found in a majority of our stat 
second, the integrated, non-voluntary state ba: 
initiated in California in 1927 and adopted in se 
other states since that date. Before attacking t 
topic in detail, the organization and work of 
\merican Bar Association and the American | 
Institute are briefly considered. 

We then undertake an intensive study of 
origin, organization, powers and purposes of t 
State Bar of California, each student being p 
vided with a copy of the Act and of the Rules 
Professional Conduct formulated by the Board 
Governors. For the time thus expended we ma 
no apologies. Some of the best minds of the 
fession regard the incorporated State Bar as 
instrument best adapted to rescue the bar fri 
loss of prestige and power. Associate Just 
Owen J. Roberts of the Supreme Court of 
United States has recently said: “The new im 
mentation of the California bar and of that of sor 
of the other states has furnished an unparallel 
opportunity for raising professional standards 
accomplishing many other good things.” 

The course proceeds to a case-method stu 
of the principal decisions of our Supreme Cou: 
upon the validity and construction of the State 
\ct and of similar decisions in other states. Th 
is not a happy chapter.* Dean Pound’s classic cha 
acterization of the attitude of American court 
“anything new is prima facie unconstitutional,” wa 
never better illustrated than in decisions under ou 
State Bar Act. As a matter of fact, remarks upo: 
the novel and revolutionary character of the Stat: 
Bar Act, made by various members of o 
California Supreme Court, show their lack 
historical perspective. The outstanding feature 
and purpose of the Act is to restore to the 
bar those reasonable powers of self-governme: 
which the bar of England has enjoyed for fiv 
centuries, and which are found in the bar 
of the Canadian provinces. As in England, and 
generally in Canada, these powers of the organize 
bar are subject to judicial review. Nevertheles 
our Supreme Court finds insuperable constitutiona 
difficulty in a grant to the Board of Governors 
the State Bar of power to disbar or suspend, ar 
therefore treats the decisions of the Board as mere}; 
recommendations to the Supreme Court 

Furthermore, sweeping aside the usual rule as 
to judicial review of administrative findings of fact 
and without warrant in the Act, the Supreme Court 
has declared that it will reconsider the weight o! 
the evidence before the Board. The court has like 
wise been entirely free in substituting its discretio: 
as to proper penalties for the discretion of th« 
Board, and without any pretense that the Boar 
has overstepped reasonable limits. The result of! 
these holdings has been that a very large proportio: 
of the men disciplined by the State Bar—some « 
whom would evidently be serving time if we had a: 
efficient enforcement of the criminal law—ask fo! 
review by the Supreme Court, confident that th: 
court will reconsider the entire matter—and fron 
a more lenient point of view than that of the ex 
perienced attorneys who constitute the Board ot! 
Governors and who are acutely aware of the cond 
tions of actual practice. The attitude of the Su 
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e Court has not only diminished the prestige 
the Board of Governors but has increased the 
and decreased the effectiveness of its disciplin- 





vork. These cases always prove the most in- 
ting part of the course, despite the disheart- 
realization that in the language of three 
bers of the Supreme Court (Herron v. State 
212 Cal. 196, 211 ‘the original act has been 
sculated to sucl extent that it now bears 
it semblance to the law as conceived by its 
ers = , 
Current proble1 f the bar are the next sub- 


These we 
tudy 
It may be 


for considerati 
basing 


classify under 
again primarily upon 
said here paren- 


heads, 
ornia conditi 


tically that nothir idds vividness and interest 
ourse of this s so much as consideration of 
specific locality, especially, of course, one 
erning which a rity of the students have 
onal knowledg« nd with which they expect 
ave some future contact Che limitations of 
paper forbid n than brief mention of these 
lems here 
First: The problem of unethical practice. 
Through disciplinary cases in the Califor 
eports, and through reports of | apenees investi- 
yns, and other rent materials, the student is 


nature psy ramification of 
e damaging effect of such 
of the public toward the 


a notion 
reputable practic T} 
tice on the attitude 


fession is discuss¢ From statistical studies of 
lisciplinary work of the State Bar, prepared by 
lents in this course in former years, we weigh 


lisciplinary machinery of the 
d with that of the preceding 
it more men were suspended 
three years of the State 
history of the State 


efficiency of th 
Bar as compat 
oime, and we note 


lisbarred in the first 


than in the entire previous 
Second: The problem of encroachment upon 
practice of the |! 


h encroachment are available 
court decisions and likewise 
committees of the State Bar 

articles in legal periodicals. Here as in the 
e of the oth rent problems, fifteen-minute 
rts are preparation to certain mem- 


[he facts as to su 
e student through 
rough reports of the 


assigned for 


; 


rs of the class and the best of these on each prob- 
is read to the class by the student author. We 
ce the abortive efforts of the old voluntary bar 


sociation to secure the enactment of a statute pre- 


nting institutions such as trust companies from 
shing legal services. We ask what remedies 


nevertheless availal 
ard to illegal practice and w 
titude and efforts have been in that connection. 
thods of attacking the same problem in other 
tes are noted. The knotty question of what to 
about the lawyer in offending cor- 
ration is broach 


le under existing law with 
hat the State Bar’s 


employed by 


Third The problem of admission, higher 
lards, and overcrowding 
We begin sking what should be the at- 
ey’s preparation, general and legal, and who 
uld fix the requirements for ree ¥ One 
er has any difficulty arousing lively debate on 
e matters We compare English standards 
those of the American Bar Association and 
se of certain leading states. We trace in detail 
struggle for higher standards in California 











which culminated in an amendment to the State 
Bar Act at the last session of the legislature estab- 
lishing for the first time a general educational re- 
quirement, namely, high-school training or its 
equivalent. 

We canvass such evidence as is available re- 
garding the overcrowding of the bar—noting for 
instance that we had in 1930, 178 lawyers per hun 
dred thousand of population, as compared with 131 
in the country at large. We ask what conditions 
are faced by law graduates upon their entry into 
practice and here we are aided—or perhaps one 
might better say depressed—by the returns from a 
recent questionnaire sent by the State Bar to all 
men admitted in the three-year period 1929-31, these 
returns showing for instance that over half of the 
group had been unable to earn even enough for 
self-support from their profession in the first year 
of practice, and that in the third year the percentage 
thus failing was still a third of the group. We in- 
quire what a constantly increasing proportion of 
lawyers means in respect to competition for law 
business and consequent lowering of ethical stand- 
ards. In this connection we shall refer next year 
to Mr. Jackson’s brilliant paper already cited, in 
which he declares: 

“A bar that is threatened by an unprecedented increase in 
numbers and at the same time by a loss of its business, may 
justly be apprehensive of economic demoralization. It takes 
no delirious vision to see that increasing numbers and de- 
creasing income may produce such competition as will over- 
rule all ethical restraints as it has in some lines in some 
localities already. To prevent such a condition transcends the 
mere right of self-defense, it becomes a duty of public service.” 

Fourth: The problem of improving the ad- 
ninistration of justice. 

Again we begin with a theoretical question, 
whether from his position and training the lawyer 
owes any public duty to work for judicial reform. 
Attention is then called to important reasons of 
self-interest for such work, e.g., the loss of law busi- 
ness incident to the increasing trend toward admin- 
istration, a trend undoubtedly accelerated by cur- 
rent dissatisfaction with judicial justice. Here also 
Mr. Jackson’s paper contains a cogent summary of 
the situation, but there is abundant material in 
recent books and periodicals. 

Brief attention is paid to specific defects of our 
judicial machinery in California, including espe- 
cially congestion in the appellate courts, and the 
bad results of popular election of judges. 

Finally, we inquire what the State Bar has 
done thus far under its statutory mandate to seek 
to improve the administration of justice. Here of 
course committee reports and convention proceed- 
ings are the materials with which we work. It 
must be conceded that the answer to this inquiry 
can be made briefly for results in this direction are 
not yet impressive. 

Fifth: The problem of the future of the State 
Bar 

At this point the instructor takes the liberty 
of saying a few plain words based entirely on per- 
sonal observation concerning tendencies which he 
regards as unfortunate within the ranks of the State 
Bar, two in particular. First, the labor-union con- 
ception of the State Bar, that is, the notion that its 
duty first, last and always, is to “get something” 
for the lawyer. Two members on the present 
Board of Governors were elected on that platform. 
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One of them in a published article, quoted by the 
way in Professor Hick’s new casebook, had made a 
sweeping defence of ambulance-chasing and solici- 
tation in general, the tone of which can be inferred 
from the following. Referring to what he calls the 
“old rules of professional ethics,” he says: “In 
reality many of these views upon ethics and ideals 
have been supplanted by the motto ‘A man must 
eat.’” He continues: “No amount of preaching 
can alter the cold, indisputable fact that the law 
has ceased to be a sacrosanct profession and has 
become a highly competitive business.” (6 Cal. S. 
B. J. 37, 40.) 

This is the sort of argument which students 
will hear when they leave law school. This type of 
lawyer will solicit their vote in an effort to convert 
the State Bar into a lawyer’s labor union and the 
profession of the law into a mad scramble for busi- 
ness, on even terms with the vending of patent 
medicines and vacuum cleaners. We propose that 
students shall have heard the function of a state 
bar discussed pro and con before they leave the 
law school. Once they have graduated, there is no 
assurance that they will ever hear or take the 
trouble to formulate a reasoned answer to the 
“walking delegates” of the profession. 

The second tendency discussed is the aloofness 
of many of the most respectable and successful at- 
torneys from the work of the State Bar and espe- 
cially their failure to attend State Bar conventions. 
This will put within the reach of the self-seeking 
element repeated opportunities to employ the ma- 
chinery of the State Bar for their own purposes. 

The foregoing constitutes the principal busi- 
ness of our course. We invite two or three leaders 


Mr. Johnson as an Art Collector and Connoisseur 
Epitor, AMERICAN BAR ASSOCIATION JOURNAL: 

The article on Mr. John G. Johnson, in your February 
number, is very interesting, but I am sure that it is mis- 
leading in picturing him as devoted solely to the law. 

I was once in the office of a leading art dealer in New 
York. He had a very enigmatical picture, and he had 
several experts who were discussing its origin. They could 
not even agree on the country in which it had been painted: 
but they did agree in wishing that they had the judgment 
of Mr. Johnson. They said that while there were special 
ists who knew more about a particular school, there was 
no one who had such a knowledge of the whole field of 
painting. 

I once spent a day in Mr. Johnson’s home while Mr 
Bernard Berenson was making the catalogue of the Italian 
pictures. Probably Mr. Berenson knows more about the 
Italian school than anyone. He talked freely about the 
attributions, but I got the impression that there was not 
a single picture that was not genuine 

Dr. de Groot, the greatest expert in Northern painting; 
catalogued Mr. Johnson’s Dutch masiers, and I have been 
told that he did not find a case where Mr. Johnson had been 
imposed upon. 

It is evident that this vast knowledge of the art of 
painting could not have been acquired by Mr. Johnson 
without a great deal of study. I have been told that he 
went to Europe every summer, and spent his time study 
ing art and picking up masterpieces. I have also been as 
sured that all his purchases were made on his own judg 
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of the bar to lecture to the class on parts of 
subject-matter in reference to which they have 
special interest or experience. The remai: 
third of the course is devoted to the study of 
vidual problems of legal ethics. In the coming | 
we shall use Professor Hicks’ collection of 
terials, supplemented by the published questi 
and answers of the Committees on Professi 
Ethics of the New York City Bar Association 
New York County Lawyers’ Association, and of t 
American Bar Association. This involves als 
consideration and comparison of the rules of | 
fessional conduct of our State Bar with the can 
of legal ethics of the American Bar Association 
the past when the course was an elective in 
second or third years, students working in 
have submitted papers of some length based or 
search, in lieu of a final examination. The subje 
of these papers have ranged over the entire field 
the course and include some interesting studies 
the work of the State Bar. Beginning in 1933 tl 
course is to be given in the spring quarter of tl 
first year as part of the required first-year currict 
lum. On account of this change, it will probab! 
be best to set a final examination in the course, al 
though some credit may be given for the short re 
ports on special subjects which, as already noted 
will now be asked of a certain proportion of tl 
students. 

Let me say in closing that I quite agree witl 
Mr. McCracken of the Philadelphia bar (7 Am. | 
S. Rev. 281) that no other training in professional 
ethics can equal preceptorship under a wise and 
scrupulous practitioner; likewise, that whether or 
not such a preceptorship is possible, a law school 
course in the subject should be required 





ment. This is a side of his character ar.d activities pra 
tically ignored by Mr. Winkleman. I wish t 
who knows the facts would give us light upon this sid 
of’ his marvelous career. 

le was very generous to me, giving me the full rang 
of his home, so strangely crowded with masterpieces, whi 
covered thickly every wall and both sides of every d 
leaving many stacked on the floor; but I knew 
slightly. I am sure that there is someone who could te 
us about Mr. Johnson, the art collector You may 
that that is not appropriate to a legal journal; but a cor 
plete picture of him who was for so many years the lead 
of the American Bar should be of interest to every |! 
yer. It would also be well to show that a man can atta 
pre-eminence in his profession without so limiting | 
outlook as one would infer from Mr. Winkleman’s 
wise excellent article 





( Ros! 
Little Rock, Ark., Feb. 10 
And/Or Again 
Epiror, AMERICAN Bar ASSOCIATION JOURNAI 
In the February number of the Journal—which, owi 
to my absence in Europe until a few days ago, I have just 


seen—I find an article by Professor Yntema on “7 

Jurisdiction of the Federal Court in Controversies Betweet 
Citizens of Different States,” in which (on page 72) that 
learned gentleman uses the language “and/or.” 
appears from page 66 of the same number 
O'Connor, of the Illinois Appellate Court, declares “is 
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Reverdy Johnson on Judah P. Benjamin 
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: Mr. Randolp!l his rhetorn 
t { le its a ed insulting re 
] ts illegwed appeals 


he onhi s M ter and Ogden 


ffman) have that it was t a repetition of 


t I j ! 5 tter 1 in ilf of his clients 
re llection 
la wor rt eave that part of the re 


Mr. Johns He Mr. Rand Iph) sins 
ll taste when e indulges in 
Benjamin 
sence i rbear, therefore, to 
that nd fee Ri in all the learn- 
t plished lawyer, with a power of 

- 4 el] rence yet ap- 

hrilling thr t hamber, delighting, as it did, 


who had the happiness to 
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hear it, his i the Bench and the Bar; 
his marked regard for the feelings of his adversary, his 
social qualities and intellectual endowments that make him 
} t 





‘ } ; 


fined and intellectual circle will re 
tain for him hed the esteem and admiration of 
all who have d tortune to know hi although he 
may not have been able in this instance to have reached 
that high degree of professional courtesy so strongly rec 


he deligh 





ommended and attractively illustrated by the special counsel 

the Government! He will continue to be, in despite of 
that omission, which perhaps he will never be able to 
supply in the future, the ornament of the Senate of his 
country and the pride and boast of its National Bar.’ 

Mr. Randolph, on re-assembing, sought to explain away 
his objectionable comment, and said that he “supposed it 
was exceedingly manifest how much I respected him pet 
sonally and professionally, and at the same time to ex- 
ress how little I respected or regarded so much of his 
argument as I felt myself called upon to reply to. I am 
sure that Mr. Johnson himself does not entertain a higher 
regard for Mr. Benjamin personally than I do, and that 
he cannot entertain so high a respect for him professionally 
1 willing to admit him as a superior which 
I suppose fe would not do.” 

The case was won by the claimants in the District 
Court, but the U. S. Supreme Court reversed by a divided 


court in this hotly contested litigation, involving title to 


the New Almaden Quicksilver mine of California, claimed 


because / 











by the Quicksilver Mining Co The Supreme Court de 
cision is reported in 2 Black 1, Justice Clifford writing the 
prevailing opinion, from which Judges Catron, Grier and 


Wayne dissented, the latter adopting in full the opinion 
below of Judge Hoffman. In the Supreme Court, counsel 
for the claimants on January 30, 1863, did Benjamin the 
signal honor of filing a copy of his argument below, though 
he was then serving as Secretary of State of the rebelling 
Confederate States In the higher court, the distinguished 
array of counsel for the claimants included Reverdy John 
son, Charles O’Conor and J. J. Crittenden, and the Govern 
ment was represented by Attorney General Edward Bates 


B. R. Curtis, Jeremiah S. Black and E. M. Stanton. It was 
estimated that the mine involved yielded a million dollars 
per year of quicksilver. Judge Black’s argument is printed 


in “Essays and Speeches of Jeremiah S. Black,” pp. 430 
470, and he had rendered an opinion in the same litigation, 
previously reported in 9 Opinions 323 Meantime, the 
claimant company had acquired the adverse interests, ad 
judicated on in U. S. vs. Berreyesa 23 Howard 499 and 
J). S. vs. Fossatt 2 Wall 649 
Max J. Konner 
New York, March 29, W335 


Law Enforcement and Judicial Selection 
Epitor, AMERICAN Bar ASSOCIATION JOURNAI 
Mr. Damon C. Woods, in his article on “The Selec 


tion of Judges” in the March issue of the Journal, has 
drawn a comparison between State and Federal law en 
forcement, in which he endeavors to show that enforce 
ment is more effective in Federal than in State Courts. It 
is then left to the inference of the reader that the reason 
for the difference lies in that Federal Judges are appointed 
while most State Judges are elected, and therefore that a 
change from our present elective system to an appointive 
one would result in better law enforcement 

I must take exception to this view of the matter and 
I desire to call attention to the fact that the examples 
cited by the learned author are unfortunate 

If a white slayer of a negro would be freed in a south 
ern state, it is because a southern jury would not convict 
the defendant, and no appointive judge could change the 
result. 

It may be possible that a local swindler may evade 
state justice while his brother is sentenced for using the 
mails to defraud. This is due to the notorious inadequacy 
of the state laws in the punishment of such deeds while 
the Federal Act is comparatively broad. It is conceded 
that a check forger, where the amount involved is small, 
restitution has been made and it is the defendant's first 
offense, may receive a suspended sentence Counter 
feiters, however, belong in a different category They 
are seldom amateurs in crime. Counterfeiting requires 
extensive and expensive preparation and it is, by its very 
nature, a crime which is not the product of the sudden 
yielding to temptation. It is only just that the cases should 
bear different punishments. 

I do not agree that an embezzler of funds from a State 
bank has a better prospect of thwarting the Jaw than an 
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embezzler of National Bank funds. It is a question im- 
possible of proof either way, but if Mr. Woods is correct 
and I am wrong, it is submitted that the blame must not 
be too hastily laid at the door of the elective judge. The 
State and Federal Statutes should be compared and it 
must be borne in mind that a Federal jury is drawn from 
a much larger territory than a County jury. The defendant, 
therefore, except in large cities, has better prospects of 
obtaining sympathetic jurors in the local court. 

In punishment of theft of interstate shipments, State 
and Federal courts have concurrent jurisdiction, the State 
crime being common law larceny and a felony. I have 
not noted any tendency on the part of Railroad companies 
to have prosecutions instituted in Federal rather than State 
courts for this crime, and indeed have noted vigorous pro- 





tion. Further, it is an outstanding fact that local 
trict Attorneys are usually young men of a few year 
perience (the minimum is two years in Pennsyly 
who regard the office as a stepping stone and seek 
the invaluable experience and training it brings 
work. 

Carlisle, Pa., March Freperick J, TEMPLE 


Articles Are Bearing Fruit 

Epitor, AMERICAN BaR ASSOCIATION JOURNAI 
It seems that the recent articles in the AMERICAN Bap 
JouRNAL concerning the use of the phrase “and/or” are bear 


ing fruit, for the Supreme Court of Florida in a 


tests made on the transfer of such cases from a local com- 
Commissioner. 

In general, many factors must be compared before 
any dependable conclusion may be reached on the subject 
Among them would be (a) the difference in the law to 
be enforced, (b) the wider territory from which Federal 
juries are summoned, (c) the difference in local and Federal 
police personnel with the variance in cooperation which the 
prosecuting officer will receive in building up the case, and 
(d) the difference in experience and ability found in com- 
which I am one) 
with the corresponding officers. United 
usually hold office longer than four 
only changed following a change in national administra- 


mitting magistrate to a United States 


paring State District Attorneys (of 


So. 217 7, said: 


demned its use. 

which was sired 
and has no more 
ular of Uncle Re 


divine how such 


i 
decision, Cochrane vs. Florida East Coast Ry. ( 


“In the matter of the use of the alternative, cor 
tive phrase “and/or,” it is sufficient to say that we d 
hold this to be reversible error, but we take our po 
with that distinguished company of lawyers who hav 


It is one of those inexcusable barbar 
by indolence and dammed by indiffer: 
place in legal terminology than the ve: 
smus has in Holy Writ. I am unab 
senseless jargon becomes current 


States Attorneys coiner of it certainly had no appreciation of terse 


years and are 


concise law English.” 
Fort Lauderdale, Fla., Feb. 15. C. A. HIAASEN 
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Arizona’s Third Attempt to Pass Bill for 

Bar Incorporation Succeeds—Details of 

Measure, ich Becomes Effective on 
June 6 


On its third attempt the Arizona Bar 
Association succeeded in getting its Bill 
to incorporate the Bar of the State of 
Arizona enacted by the legislature. 

The measure substantially as enacted 
had been introduced in two previous 
Legislatures, in each instance passed by 
the Senate only to be lost during the 
closing hours of the session in the 
House. The Bill was introduced in both 
Houses at the beginning of the session 
just closed. It !ost by a margin of two 
votes in the House about the middle of 
the session. This action resulted in ac- 
tivity among lawyers in various parts 
of the State who got in touch with their 
several delegations and so effectively 
that when the Bill was passed by the 
Senate, where there was little or no op- 
position, and came again to the House, 
it passed by a substantial majority. Thus 
successfully ends a campaign that was 
commenced ten years ago by Mr. James 
R. Moore of the Phoenix Bar, who was 
the first lawyer in Arizona to advocate 
an Integrated Bar and who has worked 
for it consistently ever since and who 
is the principal author of the Act. 

Briefly the Act requires all lawyers 
now practicing in Arizona, to pay an 
annual membership fee of not less than 
three nor more than ten dollars under 
penalty of suspension from the practice. 
It permits retirement of any active mem- 
ber who thereafter pays no dues and has 
no voice in the affairs of the organiza- 
tion but who may be reinstated as active 
on request. It divides the State into 
six districts from each of which Gover- 
nors are elected to form a board of 
eleven Governors and is so designed to 


give equal representation as nearly as 
may be in accordance with the size of 
the Bar in each district. The Board has 
complete power, with the approval of the 
Supreme Court, over the practice of the 
Law. It may fix and determine quali- 
fications for admission to the bar, cre- 
ate an examining board and adopt rules 
of professional conduct. It has complete 
powers of discipline and disbarment, 
subject, of course, to review by the Su- 
preme Court. The Board may also ap 
point such local committees as it may 
deem necessary in the administration of 
the purpose of the Act. The Act avoids 
a situation which arose under the Cali- 
fornia Act by making the Judges of the 
Supreme and Superior Courts and of the 
United States District Court honorary 
members 

The Act does not become effective 
until June 6th next, after which date 
the Chief Justice appoints a Commis- 
sion of four members of the Bar who 
with the Chief Justice constitute an or- 
ganization committee. 

James E. Ne son, Secretary 





California 





California State Bar’s Proposed New 
Method of Judicial Selection in Certain 
Counties 


Shortly after his election President 
Guy R. Crump of the California State 
Bar announced that an effort to improve 
the method of judicial selection would 
be one of the major activities of the 
year. A committee was later appointed 
and after much study and discussion, 
submitted a proposed constitutional 
amendment which was approved by the 
Board of Governors for introduction into 
the State Legislature and also ordered 
submitted to a referendum of the State 
Bar membership. In the April issue of 


the State Bar Journal President C: 
explains the plan as follows 

“It is the result of months of st 
on the part of members of the Com 
tee, many of whom have spent sev 
years in an endeavor to prepare a 7 
which would be made available to the 
populous communities of the State for 
an improvement in the method of 
dicial selection and the result is a « 
bination of features of several different 
plans proposed by various groups w! 
have studied the subject, modified s 
to meet the objections of the sma 
counties. 

“Briefly, the proposed constitutic 
amendment provides for a nomina 
commission consisting of the ( hi ief | 
tice of the Supreme Court, Presid 
Justice of the Senior Division of the 
District Court of Appeal in the District 
and the State Senator representing 
county, this commission to recomm<¢ 
to the Governor an eligible list of nm 
inees for judges of the Superior Court 
in number not less than two, nor mor 
than three, times the number of jud 
to be appointed, the Governor being 
quired to appoint from this list 

“Short terms are eliminated. At 
expiration of a term, the n: ame of a 
didate seeking re-election is placed 
the ballot without any opposing car 
date, the people voting whether he s 
be retained for a six-year term. If 1 
then the Governor fills the vacancy fr 
the eligible list. 

“The proposed measure affects 
counties having a population of m 
than 200,000 people and provides 
method whereby each of said count 
after the adoption of the constituti 
amendment by the people, may 
within its provisions or under its « 
tion, by a vote of the people of tl 
county. A similar method is also _ 
vided whereby the people may thereaft 
vote to return to the present systen 
electing judges. 

“Considerable difficulty was exp¢ 
enced by the Committee in determin 
the personnel of the commission rec: 
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ng candidates for appointment by 
Governor, and yet the advisability 
ving some cor ssion to make 
nendations seem« lear that 
nembers of the ({ ttee were 
tically unanimous in their views con- 
ng the necessit inating 
ssion Suggest! vere consid- 
roviding for n by a vote 
e bar, by the ( rs of The 
Bar, by an elected ission and 
il is city and mecers, in 
I the Attorne \y the Lieu 
t-Governor, the Sy f the As 
the chair1 he county 
rd of Supervisors county Su- 
tendent of Schools, the State Sen 
und many others. It is necessary 
s connection to nsider not only 
t commission w luce the best 
Its, but also what ste would 
probably meet the roval of the 
le [The Committee was informed 
embers of the Leg re that any 
ted commission w et with de- 
1 opposition é ittee was 
f the opinior that yp le would 
te to have r made by 
embers of the bar the Board 
vernors of The Bar, The 
sar not being nstitutional 
Furthermore, it elieved that 
people would practicing 
ers nomunating s for af 
tment to the ben 
Vhile the propos re may not 
leal or perfect, the Committee con 
rs it to be a decide tep in advance 
a marked pro nt over th 
ent method ele 1dges, par 
rly, let us say unty of 
Angeles, whe t e are fifty 
ges of the Superi Court, with ap 
nately sixteen va s to be filled 
two years and a f about fifty 
lidates for the sixteen offices It is 
eved that the Chief Ju e, Presiding 
tice of the Senior Division of the Dis 
t Court of Appeal 1 a State Sen 
as a general rule better advised 
better able, to end candi 
tes for judicial office than are laymen, 
the public at large ho are fre 
ently moved to t 2 candidate 
the principle ‘ nans or be- 
ise they like the f a particu- 
candidate’s name who vote en- 
at haphazard.’ 
Missouri 





Exciting 
uri for Passage of Bill 


Legislative Struggle in Mis- 


Integrating 


tate Bar—Close Vote in House—Battle 
to Continue 
e March issue of 


irnal is largely 


dev 


t 


Missouri Bar 
‘the act that 


led” —that is, the 1 ire providing 
an Integrated Bar ig the lines 
eady adopted in a number of states 
ere is a particular! vid account 
varying legislative rtunes of the 
and of the vigor s efforts of the 
Association Committee and other 
nsors of the measure to secure its 
pproval. 
[The bill was introduced on January 
8 by Hon. Tyre W. Burton, chairman 
the House Jud Committee, to 
ich body it was prom nptly referred 
rtain changes were egested at the 





STATE 


mmittee hearing and promptly con- 
ceded as they did not impair its purpose 
or mts wh The measure which 
emerged from the committe was known 
as Committee Substitute for House Bill 


85 and was generally regarded as the 
best possible bili which could be pre 
sented under the circumstances. The 


report in the Missouri Bar Journal con 


tinues 


“In due time, the ‘Committee Substi- 
ute’ came upon the House Calendar, 
nd when the matter came up for ‘per- 
fection,’ a term supplanting ‘engross- 
ent,’ it was perfected in the House, 
vfter the House had tacked on two 
amendments to Section 30. One of 


these amendments prohibited officers of 


the association from acting as a receiver 
or attorneys for receivers. The other 
amendment prohibited a lawyer from 


representing a client who should plead in 
a personal injury case a release taken 
within 30 days after the accident or in 
ury, and also made void a contract of 
employment in a personal injury 
ade by a lawyer within 30 days after 
the accident or injury. With these 
amendments tacked onto Section 30, the 
bill went to perfection by a large vote. 
In that state the bill could not there- 
ifter be amended. 
‘This bill went to perfection at noon 
‘bruary 20. The House adjourned un- 
two o'clock. When the House re- 
assembled a very prominent citizen of 
the State addressed the legislature for 
1ore than an hour and threw the House 
so far behind that it was inexpedient to 
attempt a reconsideration of the vote by 
which these amendments were added. It 
was felt that if the bill could be put 
through the House with the amendments 
that the Senate could be trusted to strike 
them out. If there be a need of regu- 
lations along the lines suggested in the 
amendments, it should come under a 
Code of Ethics to be later adopted 
rather than in the bill. 

“No previous bill sponsored by the 
Bar Association had ever progressed so 
far as to get out of the committee. At 
this time the opposition to the measure 
began to work. Little opposition out- 
side the membership of the House had 
been shown previous to the favorable 
report of the Committee and the per- 


case 


} 


Cc 
til 


fection of the Dill in the House. But, 
from that point on, the opposition came 
in and worked hard. Those in charge 
f the bill felt that they had well above 
a constitutional majority on the after- 

of February 20. They had rea- 


son to believe that more of the oppo- 
sition would be present on the following 
day—and it was. The measure was per- 
mitted to take its course on February 
£0, and when reached for final passage, 
it was thought best not to defer an- 
other day. The bill was then presented; 
but resulted in obtaining only 69 votes, 
being 7 less than a constitutional ma- 
jority to pass in the House. The rec- 
ord shows that it received 67 votes, but 
before the vote was announced, it was 
evident that the bill lacked a few votes 
of receiving the constiutional majority, 
ind Mr. O'Bryan of Randolph and Mr. 
Burton of Howard changed their votes 
from ‘aye’ to ‘No,’ to make sure that 
there would be someone to move for 
reconsideration of the matter within 
three days. The records show them as 


voting ‘No,’ making a total of ‘No’ 
votes. In reality there were only 49 
No’ votes, with 32 absent. 
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“On the development of opposition in 


the House the bill—‘Senate Bill 214’— 
was introduced in the Senate on Febru- 


ary 13, 1933. It was an exact copy of 
‘Committee Substitute for House Billi 
85.” 


“After the bill was beaten on Febru- 
ary 20, it was felt that enough votes 
could be changed to make the 76 votes 
required to pass it in the House, but the 
time limit was three days. The oppo 
sition showered down, principally from 
St. Louis, and worked hard for those 
three days. The Chairman and Secre- 
tary called in a number of lawyers from 
out-state to help. The motion to recon- 
sider came to a vote at 11 o'clock on 
the morning of the 23rd. Practically 
all of the members were in their seats 
Not more than a half dozen were actu- 
ally absent. A newspaper account stat- 
ed that many members were at the lunch 
counter. This is not correct. The rec- 
ord shows 32 absent, but with the ex- 
ception of about six members, these 32 
sat in their seats and did not answer the 
roll call 

“The result on reconsideration was 
that there were 71 votes for the bill, 47 
against it and 32 absent. The matter 
was thus ended in the House for this 
session, unless the Senate should pass 
Bill 214 and should send it to the House 

“About this time the press began to 
give the bill favorable publicity. A 
decided change of feeling in the House 
was indicated. Those sponsoring the 
bill felt that if given another opportun 
ity, the House would pass the bill. 

“The failure of the bill by so small a 
margin to pass the House was the sig- 
nal which really aroused the lawyers of 
the state and public press. The Senate 
Judiciary Committee, which meets once 
a week, had a hearing on Senate Bill 214 
on February 28. The meeting was well 
attended. The opposition was there in 
number. The Committee after hearing 
a number of other bills adjourned to 
March 7 and then to March 14. The 
Senate Committee on March 14 reported 
that the bill ‘do not pass,’ which, under 
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the circumstances, killed the bill for the 
present session of the Assembly. Most 
of the Senate members opposed to the 
bill are members of this Committee. The 
Committee voted in executive session 
and details are not known. It is known 








that some voted against it because of an 
agreement that the same bills would not 
ke introduced in both houses, some be 
cause of lateness in the session, soma 


because of two adverse roll calls in the 
House, and others were clearly 
to the bill.” 

But the Association is not discouraged 
by the set-back, for the account 
cludes with this ‘This progressive 
measure is certain to carry and become 
the law in Missouri before many years 
Many salutary measures, now the 
in Missouri, were turned down a num 


nr < | 
opposed 


con 


lay 
aw 





ber of times before they were finally 
adopted. The Bar Association has never 
before been able to get a bill out of the 
Committee. This time we have pro 
gressed further than ever before.” 

The Conference of Bar Association 


Delegates has undertaken to present under 
the heading on this page all news avail 
able concerning bar integration. It 1s 
hoped that officers of state bars and all 
others interested in this subject, especially 
chairmen of bar committees to which are 
entrusted the drafting of bar acts, will keep 
the Conference informed as to progress 
Information may be sent to Secretary He 
bert Harley, Ann Arbor, Mich. While in 
terest centers at present in the efforts of a 
number of Bar Associations to obtain | 
islative approval of bar organization bills 
the problems met and progress made in all 
states having inclusive bar membership 
will be equally pertinent 
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“SIGNATURE 
WAIVED” 


An expression of confidence in the 
skill and integrity of the reporter 1s 
imported in the stipulation often found 
in depositions taken on oral interroga 
tories by a competent shorthand re 
porter, “that the reading back of the 
deposition to or by the witness, and 
thereto, 
the statutes of 
states constituting the shorthand notes 


certified by the 


his signature are waived. 


Likewise are some 


of a trial, official 


reporter and the presiding judge, the 
Mem 


rthand Re 


bill of exceptions in the case 
the National Sh 


Association in each 


bers of 
porters 
preciate and strive to 


State ap 
merit this trust 
reposed in them 
A. C. Gaw, Secretary, 
Elkhart, Indiana 


“The Record 
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The Movement for Bar Integration 





Three additional states have recently 
idded to the list of those having 
inclusive organization under statute. 
They are Washington Arizona 
North Carolina. The former ten, in the 
order of arrival, are North Dakota, Ala- 
i Idaho, New Mexico, California, 


been 


and 






Nev 


ada, Oklahoma, South Dakota, Utah 
Mississippi. At the time this is writ- 
ten, April 1, there are still efforts in 
[exas, Montana and Michigan. 


In Oregon this year the attempt failed 
but friends of the measure were re 


assured through the adherence, for the 
first time, of the Multnomah County 
Bar Association, which includes the 


Portiand bar, and has until recently been 
indifferent, if not opposed 


[he Kansas State Bar 
fought internally for ten 
question. With reasonable cohesion the 
Association this year sponsored a bill 
which did not get very far. While it is 
doubtful if introduction of a bill with 
out hopes for success is the most politi 
course, it has, in some states, led to 
ultimate success. There must be efforts 
of some sort to arouse discussions, and 
finally the cause of a self-governing bar 
appears certain to attract support from a 


Association has 
years on t 











large majority of self-respecting law- 
yers. Propinquity is another strong in- 
fiuence. Only by example do the law- 
yers of some states come to realize that 
they are left in the lurch by states in 


which the bar has universal support 


Ihe arrival of three Southern states 
in the integration column is significant. 


\labama’s example affords a powerful 
leverage. In that state, and in Missis 
sippi, racial differences were not per 


mitted to interfere with the ambition for 
an inclusive bar as successor to the vol 
untary state bar association. In Virginia 
the effort has been along the lines of a 
separate inclusive and statutory organ- 
ization to perform the work for which 
the voluntary association is least 
In some respects the North Carolina law 
resembles the bill which has 
times in legislature in Virginia 





been three 


In most of the bar acts there is a 


section which makes it a misdemeanor 
for a person to practice law who is not 
licensed and in good standing This 


would seem quite unnecessary as protec- 
tion against a lawyer who has failed to 
pay his dues at the specified time. It was 
stricken from the North Carolina bill 
before introduction This act provides 
the usual disciplinary measures and gives 
full power to an examining board, 
headed by the chief the su- 
preme court, to lay down rules govern 
ing admission. The board of governors 





justice of 





are to be selected at open meetings o 
the lawyers in the twenty judicial « 
tricts This face to face election will as- 


sure selection of the candidate who is 
cceptable to the majority of those who 
attend the meeting 


In the Missouri bar bill this year a 
valuable contribution was made to the 
theory of selecting governors There 


are but three districts, in which twelve 





governors will be elected by mail y y 
his will enable country lawyers 
choose, to prevent the lawyers 








largest cities from controlling affairs. It 
should prove an acceptable check 

the ambitions of lawyers who might 

to use the powers ot the ypoard fk 
proper purposes. While on this matt 
~ selecting officers it is a curious fact 
that North Dakota has never ado 
mail voting rhe explanation apy 

to be that the election has een 
sidered a feature to attract embers 
the annual convention. In some st 
the members at nome elect only gover 
ors and the convention chooses the 
president and other officers, to become 
ex-officio members of the board But 
in the past two or three years the North 
Dakota State Bar has encouraged 
growth of district associations se 
presidents are considered the righ i 
to be elected as re er rs This 
amounts, in the long run, to the Nort 
Carolina idea, and tends t late 


terest in local bodies 


No harder fight has ever been 

for a bar bill, except the four year cai 
paign in California, than tl 
Missouri The State Bar 

Journal was invaluabl 

the great feature was the p: 
port of the state’s leading 

More than ever before the 

came really popular issu 

quite obvious that the mor 

newspapers can be enlisted for 
which is needed in nearly every 


e nature 





he Wyoming bar bill, which was de- 
feated recently, contained sections sin 
lar to those in the Idah l 
under which judicial c« 
ated by the state bars Che 
naturally is that eventual 
ture will be made to see the 








economy of judicial council advice and 
will assume the expense. Such a coun¢ 
operated at small expense, can perfor 
a very valuable work, not least of whi 
lies in drawing the attent of all law 
yers to needed changes ature 





including those requiring ¢ ional 
change. The present keer 

governmental economy calls for just 
such careful study and insel as is 
afforded by judicial coun 


t 


interest 





The North Carolina b was amende 
in legislature to permit a lawyer « 
victed by the board of improper cor 
duct to demand a jury trial. It appears 
unlikely that there wi e many su 
respondents who will r the publicit 
thus made possible In Alabama tl 
jury trial for accused lawyers has recent- 
ly disappeared through a decision of t 
supreme court in the ter of Von |! 
Thompson. The prin question was 
whether a territorial g the right 





to a jury trial in such a proceeding cou 


be included among those preserved 
violate by the constitutior The opini 
reviews the law t states ar 
shows that a disbarment proceeding is 
a matter sui generis, entirely within tl 
power of the supreme urt It als 


sustains the validity of the bar act an 
the procedure therein defined 
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EVERY LAWYER WILL WANT TO OWN 
AMERICAN BAR LEADERS 





By James Grafton Rogers 


© 


The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 


a 


Inclose check with order to 
AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago, IIl. 
































